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Executive Summary 

I have, as the Small Business Commissioner, become increasingly concerned about the level of 

scrutiny and diligence observed in the selection of head contractors for building and 

construction projects undertaken with funding by the State Government. 

Previously I have undertaken inquiries and prepared reports into the failure of: 

- Elite Systems Australia Pty Ltd, which was contracted to provide the grandstands for the 

2016 Clipsal Adelaide 500; and, 

- BJ Jarrad Pty Ltd, which was contracted by SA Water on a water main replacement on 

Kangaroo Island. 

Both companies failed, leaving contractors unpaid. In the case of BJ Jarrad, a final dividend of 

3.5 cents in the dollar was declared in February 2018, some 42 months after the collapse of the 

company in July 2014. 

The situation is not isolated to South Australia. Similar issues have recently been raised this 

year in relation to government funded construction projects in New South Wales. 

Coombs Barei 

The failure of Coombs Barei Constructions Pty Ltd (in liquidation) (Coombs Barei) provides a 

further reminder of the consequences of the financial failure of a head contractor and of the 

capacity of the State Government to take steps when contracting that would protect both its own 

interests, and that of subcontractors.  

In my view, there was a failure by Renewal SA (which was undertaking all aspects of the 

administration of the SAHT program ‘1000 homes in 1000 days’) to conduct proper due-

diligence of Coombs Barei both as part of the pre-qualification stage and at the stage of the 

acceptance of tender. There was then a further failure to follow up when concerns about 

Coombs Barei’s financial situation were emerging publicly. Specifically: 

 The pre-qualification process did not involve a robust assessment of financial 

information and did not seek adequate explanations for the failure to provide financial 

data requested. 

 When Coombs Barei declined to provide information in the absence of a written request 

to a Credit Reference Agency that would have enabled Renewal SA to verify its financial 

circumstances, that was implicitly accepted by Renewal SA which did not then require 

Coombs Barei to provide that information in order to be qualified. 
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 Detailed follow ups were not undertaken by Renewal SA at tender assessment stage in 

relation to financial stability, which again would have allowed the difficulties being 

experienced by Coombs Barei to be identified. Follow ups at the time the contracts were 

entered would have disclosed that Coombs Barei was, as the administrator found, 

probably insolvent. 

 Renewal SA did not avail itself of the opportunity when making progress payments to 

enforce conditions of its contracts requiring the obtaining of information from Coombs 

Barei.  

In my view, Coombs Barei should never have been accepted as pre-qualified by Renewal SA 

because of the failure to provide adequate financial information. 

Not all risks of financial failure can be avoided. However, it is incumbent on the State 

Government to ensure that it undertakes appropriate due diligence of the parties to which it 

contracts for all works, particularly those contracts, which by their nature, involve subcontracting 

to many other parties. 

This scrutiny would have mutually benefited not only the government, in ensuring the work was 

performed, but also subcontractors that had entered into arrangements with Coombs Barei and 

who have been disadvantaged. 

While I accept it is also the responsibility of subcontractors and suppliers to undertake their own 

due diligence when entering into contractual arrangements with head contractors appointed by 

Government, their (head contractors)  selection by Government affords confidence and creates 

a perception (rightly or wrongly) that a government would not have engaged a head contractor 

that is either insolvent or experiencing significant financial difficulties. 

In the Coombs Barei case, a number of subcontractors and suppliers have been substantially 

impacted. Indirectly, they are affected by the failure of the State Government through Renewal 

SA to take reasonable efforts to establish, and later verify, Coombs Barei’s ongoing capacity to 

meet its obligations.  

Recommendations 

In response to the two reports into Elite Australia Pty Ltd and BJ Jarrad Pty Ltd released in 

2016, the then State Government did not accept my recommendations concerning 

compensation. 

It did approve the Chief Procurement Officer undertaking further development of a framework 

which assists agencies to manage financial risk and due diligence at the point of contract 

establishment. It also recommended the processes be led by the Chief Procurement Officer in 

consultation with the State Procurement Board, the Department of Treasury and Finance, the 

Small Business Commissioner and other key agencies with large contract spend in the building 

and construction industry. 

To date no substantive progress on the development or completion of that framework has been 

reported to me. 
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The events associated with Coombs Barei provides further impetus, should it have been 

necessary, for that to now occur.  

Governments have a role to cause no harm. In this case avoidable harm has been caused to a 

number of small businesses and appropriate redress should be undertaken. 

Further, the Government must promptly address the processes and procedures it undertakes 

when assessing companies prior to their selection as head contractors on building and 

construction projects. 

It is because little has been done, that I have now taken the step of making specific 

recommendations which cover the development of a whole-of-government policy to ensure 

subcontractors, suppliers and service providers are treated fairly by head contractors and that 

the Government takes greater responsibility for failure of oversight where appropriate. 

I would welcome further refinement of what I propose. The core message should not be lost in 

debate about the specifics of the identified methods. What has been done in the past is 

inadequate. The consequences I have identified can be avoided. 

The final additional recommendation relates to the State Government compensating those 

subcontractors, suppliers and service providers working for Coombs Barei on the “1000 homes 

in 1000 days” projects. I am not by making that recommendation expressing a view about any 

legal liability to do so. That would be a matter for a court on an evaluation of all the facts and 

application of the relevant law. Rather, I am of the view that those engaging the head contractor 

and administering the contracts share the responsibility for the position in which those particular 

subcontractors find themselves.  

Such compensation will need to take into account the legal processes surrounding the 

liquidation of Coombs Barei. If this recommendation is accepted it can be effected through an 

ex-gratia arrangement. 

Most importantly, however, it remains necessary to take action to decrease the risk that 

companies that government engages fail with financial consequences for small business. 
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Purpose of this report 

The inquiry into the events, and report concerning, Renewal SA’s processes and management 

for the awarding of contracts to Coombs Barei arose from a complaint from a sub-contractor that 

he had warned Renewal SA about Coombs Barei’s financial difficulties. 

In March 2017, the Office of the Small Business Commissioner had been contacted by another 

sub-contractor who had difficulty securing payment for work undertaken on a private project also 

undertaken by Coombs Barei. 

In addition to seeking information from Coombs Barei, the Office sought information from 

Renewal SA concerning its awarding and management of the contracts with Coombs Barei as a 

builder under the “1000 homes in 1000 days” program initiated by the State Government in 

2015.  

The purpose of those requests was to undertake an analysis to: 

 review processes undertaken by Renewal SA in relation to the selection of Coombs 

Barei as a builder under the “1000 homes in 1000 days” program initiated by the former 

State Government; and  

 identify possible improvements in processes which can protect subcontractors and 

suppliers on future State Government building and construction projects. 

In this report, certain financial information has not been included given Renewal SA’s claim to 

“commercial-in-confidence”.  

Further, the identity of individual officers of Renewal SA and their respective roles in the 

engagement of Coombs Barei have also been excluded by me. The purpose of the report is to 

highlight processes not to address the role of any individual. 

The issues raised by my inquiries into that complaint and the analysis of the financial solvency 

of Coombs Barei have raised issues of more general relevance to the South Australian 

government’s management of contracts with head contractors, which has implications for how 

the interests of subcontractors may be better protected in the future. 

I have determined to report those conclusions to the Minister on my own initiative in the exercise 

of my powers under s5(g) and (h) of the Small Business Commissioner Act 2011 (SA) (SBC 

Act) as follows: 

(g) to report to the Minister on any aspect of the Commissioner's functions at the 

request of the Minister or on the Commissioner's own initiative; and  

 

(h) to take any other action considered appropriate by the Commissioner for the 

purpose of facilitating and encouraging the fair treatment of small businesses in 

their commercial dealings with other businesses or assisting small businesses in 

their dealings with State or local government bodies; and  
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Prior to providing the report, a draft version was provided to Renewal SA for its comment. I have 

considered the comments made by Renewal SA in preparing this report and have made 

changes where I considered it necessary to do so.  

A copy of the final draft report was also provided to the legal representative of the directors of 

Coombs Barei and their response has been considered in the final report. 
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‘1000 homes in 1000 days’ 

In December 2015, the State Government announced a program to stimulate the housing and 

construction industry by allocating more than $200 million to construct 1000 new homes in 1000 

days. 

Renewal SA had the responsibility for the delivery of the program on behalf of the South 

Australian Housing Trust (SAHT). Accordingly, the program was undertaken in accordance with 

a combination of SAHT policies and procedures and the Renewal SA procurement framework. 

Operational administration and decision-making relevant to the program, including the 

engagement of Coombs Barei, rested with Renewal SA.  

As part of the design of that program, builders were directed to Renewal SA to complete a pre-

qualified builder application to be considered for invitation for tenders as part of the program. 

Both previously and newly pre-qualified builders were then provided with an opportunity to 

tender for work. 

Coombs Barei was pre-qualified in July 2016. It was invited to tender against other new builders 

from August 2016 to January 2017. It was awarded six contracts in early 2017. 

Coombs Barei Constructions Pty Ltd (in liquidation) 

Coombs Barei was an Adelaide based construction company. It operated from premises at 39 

Holden Street, Hindmarsh. 

According to the Coombs Barei website, the privately owned company was founded in 1969 

under the name of Formwork Constructions. 

The company said it worked on a mix of select commercial construction projects, together with 

its own private development opportunities. Project values of current projects was reported to 

range from $1,000,000 to $80,000,000. 

The company said it had a history of involvement in largely government-focused projects and 

listed projects ranging from bridges and football stadiums, to Festival Centres and multi-storey 

buildings. 
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Complaints received and the actions of the Small Business 

Commissioner 

Initial complaint about non-payment by Coombs Barei and a request for information 

The Office of the Small Business Commissioner was contacted in March 2017 by a 

subcontractor working on a city construction project advising he hadn’t been paid for work on 

the project managed by Coombs Barei. 

The Office contacted Coombs Barei and within days a payment plan was forwarded to the 

subcontractor. 

In April 2017, I sought by email information from Coombs Barei and answers as to why the 

promised payments had not been made. 

On 3 May 2017, after failing to receive a response, I issued a notice under section 12 of the 

SBC Act to Coombs Barei seeking the following information: 

1. All internal and external correspondence that you may have access to, in whatever form, 

regarding communications to date with or about Mr (Name Deleted) and/or (Name 

Deleted), pertaining to tiling work performed by Mr (Name Deleted) at (Location Deleted) 

in 2016 and 2017; and 

2. All documents relating to payments, including invoices copies of any disbursements paid 

out to Mr (Name Deleted) and/or (Name Deleted), or any related entity(s) from 1 July 

2016 to date; and 

3. Records of payments, however held, made by Coombs Barei Constructions Pty Ltd to 

Mr (Name Deleted) and/or Name Deleted or any related entity (s) from 1 July 2016 to 

date; 

Coombs Barei responded the same day advising that a payment schedule was being prepared.  

After further follow ups by the Office, Coombs Barei responded on 12 May 2017 advising a 

payment schedule would be forwarded to the subcontractor on 15 May 2017. 

On 16 May 2017, Coombs Barei advised the subcontractor that it owed an amount of 

$36,424.50 and that it “had been unable to adhere to the payment terms for works done by (the 

subcontractor)…. Due to unforeseen circumstances beyond our control.” 

An offer was made to pay $6,000 each fortnight from 16 June 2017 until the debt was cleared. 

The Office then ended its involvement in the matter. 

The subcontractor advised on 28 July 2017 that no monies had been paid by Coombs Barei and 

that he had served a statutory demand on the company with the intention of commencing 

winding up proceedings if necessary. 
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Public information about financial difficulties 

An article in the Adelaide Advertiser on 15 August 2017 was the first public warning that all was 

not well with Coombs Barei. 

The article was in response to winding up action being taken in the Supreme Court. The article 

detailed multiple issues involving failure to pay workers’ superannuation, and debt settlements 

involving a number of subcontracters and suppliers. 

The Directors of Coombs Barei were reported1 as being: 

“…aware of some concerns as to the financial position of the company…” 

Further it was reported: 

“we are very pleased to be able to report that we are working our way successfully 

through the difficulties we have encountered. As many of our suppliers and contractors 

would know, we have made substantial payments over the last month or so to a number 

of parties and are gradually working our way through the issues we have encountered.” 

The article went on to state:  

“We are very confident and optimistic about the future of our company and very much 

consider that the worst is behind us. We have paid and will continue to pay our 

creditors.” 

Small Business Commissioner’s request to Australian Securities and Investments Commission 

The article clearly raised concerns about the solvency of Coombs Barei and, as a result, I wrote 

to the Chairman of the Australian Securities and Investments Commission (ASIC) the following 

day requesting ASIC make urgent inquiries into the matter given that ASIC's role is to enforce 

and regulate company and financial services laws to protect Australian consumers, investors 

and creditors. 

ASIC responded on 26 September 2017 and advised that:  

“We have assessed your concerns and decided not to take further action. ASIC does not 

get involved in disputes about unpaid debts, nor do we intervene if a small proprietary 

company is experiencing financial difficulty. We only take action where it will result in a 

greater regulatory impact in the market and benefit the general public more broadly. 

ASIC believes that these types of disputes are best resolved with the benefit of legal 

advice and communication between the parties; not with formal intervention by ASIC 

investigators.” 

On 27 September 2017, I raised the matter directly with ASIC Commissioner, Mr John Price, 

who was in Adelaide for a series of meetings. I expressed dissatisfaction with ASIC’s response 

and was provided with a commitment the matter would be reviewed. There was further 

discussion with another representative of ASIC on 3 October 2017. 

                                                           
1 The Advertiser, 15 August 2017 
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On 28 October 2017, The Advertiser reported that the company owed more than $220,000 to 

three companies and was: 

“on the brink of closure.”2 

The article reported that a subcontractor, Mr Paul Apostalokas, from Contek was owed 

$144,298 for work undertaken at properties at Underdale and Holden Hill. Those properties 

were being developed by Renewal SA under its contract with Coombs Barei. Mr Apostalokas 

was critical of Renewal SA selection process saying: 

“…they’ve chosen a company which can’t pay their contractors.” 

Mr Apostalokas was reported as saying a Coombs Barei director told him over the phone on 

Thursday that: 

“ he wasn’t sure whether he could help and that the business was ‘on the brink (of 

collapse)’”. 

I forwarded a copy of the article to Mr Price of ASIC and requested an update. 

Administration of Coombs Barei 

On 30 October 2017 I received advice from ASIC that ASIC had commenced surveillance on 

Coombs Barei and had issued a s30 notice on the company requesting the production of books 

and records on 9 October 2017.  

ASIC advised it was formally notified that Coombs Barei had been placed into voluntary 

administration on 30 October 2017 and that it would liaise with the administrator about other 

issues.  

On 6 November 2017, I sought permission from the administrators Duncan Powell to attend the 

first creditors meeting which was due to be held on 9 November 2017. Permission was granted 

the same day. 

I subsequently met on 8 November 2017 with Duncan Powell administrators Peter Lanthois and 

Andrew Langshaw to discuss the administration. 

Further information was provided by Duncan Powell which showed Coombs Barei was facing a 

shortfall of up to $6.5 million. 

I subsequently attended a creditors’ meeting and was invited to speak. I took the opportunity to 

outline to those present the role of the Small Business Commissioner and a general 

commentary on his concerns about the building industry and payments. 

It was at this meeting that I met the subcontractor who raised concerns about the processes of 

selection of Coombs Barei which were undertaken by Renewal SA. 

                                                           
2 Adelaide Now, 28 October 2017 
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I have dealt with his circumstances in a later part of this report as it directly bears on the issue 

he raised concerning the making of progress payments and the authority Renewal SA had to 

seek information before it did so.  

On 26 September 2017, ASIC wrote and advised it did not wish to take action in response to my 

concerns that Coombs Barei may have been trading while insolvent.  
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The financial difficulties and ultimate failure of Coombs Barei 

Extracts from Duncan Powell’s Administrator’s Report (provided on 29 November 2017) 
highlight that rapid and, for most part, unprofitable growth combined with project difficulties led 
to severe cash flow shortages with Coombs Barei. 

A number of frustrated subcontractors and suppliers then turned to the courts to progress their 
claims:  

The business recorded annual turnover in FY2012 of $5.15m, and this grew year on year to 
$31.6m being recorded for FY2016. However, notwithstanding the revenue growth of the 
business, this did not translate into improved trading profits being generated. Trading losses 
were incurred in FY2013 ($425,149) and FY2015 ($56,826), with only modest trading profits 
being generated in other financial years.  

From our investigations it is evident that the business experienced operational difficulties for at 

least 12 months prior to the commencement of the Administration, which progressively 

translated into financial stress. Over this period, the Company’s staff numbers declined from 

45 in July 2016 to 9 as at the commencement of the Administration. The Directors have cited 

two projects that were the catalyst for events leading to the Company being placed into 

Administration. Specifically, these projects had a detrimental impact on cash flow, sub-

contractor confidence and client confidence in the Company’s ability to perform its obligations, 

from which the Company was unable to recover. 

In March 2017 the Company failed to address a statutory demand served on it by Fleurieu 
Cranes within time leading to winding up proceedings being commenced in April 2017. Whilst 
the Fleurieu Cranes debt was settled in July 2017, a further seven creditors joined the 
proceedings at various junctures, which led to the proceedings being extended. The 
proceedings were dismissed on 5 September 2017 with all seven creditors’ debts being 
settled.  

The legal proceedings attracted regular media attention, which according to the Directors, 

compounded issues with both clients and sub-contractors as well as the business operations. 

Certain clients terminated construction projects with the Company in September and October 

2017, with substantial work in progress and progress claims outstanding and unpaid, thereby 

having a terminal impact on the Company’s cash position and its ability to meet its liabilities to 

creditors. Given this situation, on the advice of their solicitor, the Directors resolved to place 

the Company into a formal insolvency process. 

(emphasis added) 

Duncan Powell Report by Administrators 24th November 2017 - Coombs Barei Pty Ltd 

It would seem based on the above, and particularly from late October 2016, the business had 

experienced “operational difficulties”. Indeed, by March 2017 it had been issued with a statutory 

demand by Fleurieu Cranes to pay its debts.  

The experiencing of “operational difficulties” are contemporaneous with Coombs Barei seeking 

tenders with Renewal SA following its pre-qualification approval. The statutory demand was 

contemporaneous with Coombs Barei’s entry into contracts with Renewal SA for projects.  
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It is apparent that at this time there were internal to Coombs Barei serious warning signs it was 

experiencing financial difficulties. It is apparent from what I say later that Renewal SA remained 

unaware until the issues become public. The significant and missed opportunities that Renewal 

SA had to learn those matters – including by not following up on its own requests - are 

discussed later. 

The Administrators report showed that the deterioration of Coombs Barei’s financial situation 

was ongoing and had a significant history. 

The Company’s financial statements disclose the following:  

 the Company’s net asset position decreased considerably over the period, from a deficit 
of $295,613 at 30 June 2014, to a deficit of $3,123,131 at 30 October 2017  

 the Company incurred trading losses of $1,900,813 for the financial year ending 30 June 
2017, and a loss of $823,759 for the period 1 July 2017 to 30 October 2017  

 the Company’s building contracts revenue increased from $13.2 million for FY 2014 to 
$31.6 million to FY 2016, however, then substantially decreased to $19 million for FY 
2017  

 
It is apparent from the Company’s financial statements that only a substantial capital injection 

and turnaround in trading activities would have enabled the Company to continue in operation. 

3.5.2.1 Results of investigations  
 
To date, an exact date of insolvency has not been determined, however, from our investigations 
it would appear the date of insolvency would be at any point in time in the last quarter of 2016, 
being when the Company was unable to pay the accruing debt to the ATO and overdue 
creditors……..  
…… Our preliminary investigations indicate that since the last quarter of 2016, the Company 

incurred further debts to creditors (excluding related parties) of at least $3 million that remain 

unpaid as at the commencement of the Administration. Additional investigation is required to 

determine the precise value of a claim for insolvent trading.  

(my emphasis) 

Duncan Powell Report by Administrators 24th November 2017 - Coombs Barei Pty Ltd 

 

A basic analysis of the previous four years of profit and loss statements of Coombs Barei 

showed that it made a profit of $6,050 in 2015/16 and a profit of $101,192 in 2013/14. Losses of 

$95,959 and $1,900,813 were reported in 2014/15 and 2016/17 respectively. 

It appears that prior to the time Coombs Barei were negotiating contracts with Renewal SA for 

various housing projects, the company was insolvent. This is consistent with the initial 

complaints made to me of an inability to pay subcontractors (as set out earlier at page 11) at the 

same time. 
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Of some considerable concern was that in the entire four year period, Coombs Barei’s balance 

sheet showed liabilities exceeded assets in the trust ranging from $295,613 in 2013/2014 to 

$2,100,915 in 2016/17. 

There can be no question that contemporary information, had it been collected by Renewal SA 

at the time it was making its decisions, would have substantially affected its decision-making. 
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The extent of the pre-qualification analysis of the financial stability of 

Coombs Barei 

The pre-qualification analysis raises questions as to how a State Government agency’s 

processes did not identify those difficulties at an earlier time. This includes include the fact of its 

probable insolvency in the last quarter of 2016 prior to its entry into the contracts with Renewal 

SA. It invites analysis of the mechanisms it had available to it and whether it sufficiently availed 

itself of them. 

Process of inquiry 

On 29 November 2017 I wrote to the Chief Executive of Renewal SA, Mr John Hanlon, 

requesting the following information: 

a. all documentation relating to financial and any other arrangements with Coombs Barei 
Constructions Pty Ltd and any of their associated companies within the last five years; 
 

b. all documentation relating to the tender process for the project. This should include all 
tenders, documents analysing the bids including SA Industry Participation Policy 
documents recommending and accepting the tender and the contract between Renewal 
SA and Coombs Barei Constructions Pty Ltd and any associated companies; 
 

c. all documentation relating to the due diligence investigation of Coombs Barei 
Constructions Pty Ltd and any of their associated companies prior to the contract being 
awarded in terms of their financial situation; and 
 

d. any and all correspondence relating to any feedback, information or concerns relating to 
Coombs Barei Constructions Pty Ltd, performance, including financially, from 1 July 
2016 to 30 October 2017. 

Subsequent discussions were held between Renewal SA and me. It was agreed that a meeting 

should be held on 9 January 2018. 

At that meeting, it was further agreed that I would issue a formal request for the information 

sought as a Notice under s12 of the SBC Act. Renewal SA was concerned that some of its 

contractual information was commercial-in-confidence. On 31 January 2018 I issued that notice 

seeking information as outlined above. 

On 4 February 2018 I received an extensive body of documentation all of which was described 

as “commercial-in-confidence” with the request that the documents are not released in all or 

part. 

This documentation has been analysed at length. 

On 8 May 2018 I advised the Chief Executive of Renewal SA, Mr John Hanlon, that I did not 

agree with the view that all documents were “commercial-in-confidence” and that only parts of a 

small number of documents which contained financial information could be regarded as meeting 

the requirement regarding confidentiality. 

I also sought further clarification of a range of issues and Renewal SA responded to my letter on 

8 June 2018. 
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Financial information provided as part of the pre-qualification system 

about Coombs Barei 

Coombs Barei sought to be registered on the Pre-Qualification Builders’ (PQB) panel for new 

construction in the South Australian Housing Trust (SAHT) list on 30 June 2016.  

It was necessary to be pre-qualified to be invited to tender for project work. The process and 

procedure was that of SAHT. The PQB system it operated was based on: 

 A register (maintained as an excel document) of builders held in the Department of 

Communities and Social Inclusion (DCSI) Objective Records Management System; 

 Current Housing SA Application Form and Information Document; 

 Housing SA Contractor Prequalification Handbook dating back to 2009 (from which the 

PQB application form was developed); 

 Standard design and construct (D&C) contract template (for South Australian Housing 

Trust (SAHT) construction). 

Though it does not bear on my analysis of Coombs Barei (which was newly qualified), I observe 

that there does not seem to be any process within the PQB system to reassess the PQB status 

on a regular basis – in essence requiring a renewal or update of eligibility. That process might 

provide warnings of any financial or operational difficulties and as such provide a valid reason 

for exclusion from future processes by the Government agency concerned.  

Furthermore, I also observe that the process also appears to be limited to SAHT. There is no 

provision for the information being shared. By some arrangement (whether by a centralised 

process of assessment of construction entities, or a means for sharing information obtained 

commercially and with the approval of the applicant) it ought to be able to be shared with other 

agencies within the Government for the same purpose, so that they can take action if 

necessary. 

Renewal SA stated that the PQB status: 

“does not give the builder any entitlements to contracts. It only means that the builder 

may be offered an opportunity to participate in tenders.” 

While I accept the premise that PQB system does not give any entitlements, it does pave the 

way for an entity to gain substantial government contracts. The point is that it provides an 

opportunity to exercise control and obtain information. 

Coombs Barei provided its formal PQB application to Renewal SA (which was managing this 

process) on 5 July 2016. Its application sought approval for all value contracts over $3 million 

statewide. 
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Financial information  

The PQB application form at the relevant time stated: 

“Applicants are required to provide a Standard Financial Assessment Report through a 

recognised credit agency to verify the financial viability of any tenderer. 

Applicants must provide all the documentation requested. 

Where bank guarantees are required in accordance with a contract agreement, they 

must be at least equivalent to 5% of the value of each project.” 

From the information provided by Renewal SA to the Small Business Commissioner, no 

financial information appears to have been provided with the Pre-Qualification application by 

Coombs Barei. 

The Credit Reference Agency Report dated 1 July 2016 and provided by Coombs Barei with 

their original PQB application, in my view, was of very limited value, listing 47 credit and 7 

interested party inquiries since November 2011. 

In due course, following receipt of an application, Renewal SA’s normal process was to seek a 

credit reference agency report. It did so in relation to Coombs Barei, at its cost, making its 

request on 8 July 2017. 

The resulting report contained the following commentary: 

“Messages were left for Mr (Name Deleted) from 12/07/2016 but contact was 

established 14/07/2016 with (Name Deleted). She declined any details by means of the 

telephone. She requested a written approach to her and Mr (Name Deleted) 

A Questionaire (sic) seeking additional data has been submitted, and Mr (Name 

Deleted) responded by email 14/7/2016 that details for our questionnaire will be 

completed soon and returned to our office. 

A more comprehensive report will follow if meaningful information in the form of 

references, financial or other data is provided.” 

Later in that report a credit risk assessment of Coombs Barei was provided: it rated 26 out of 60 

which equated to a “D” - Limited - ranking in my view.  Yet a “C” ranking was provided which 

Renewal SA state: 

“is normal for the industry, and was not viewed as unusual.”  

Renewal SA stated that, given that the investigation of trade referees had not been completed 

at that time, that section of the score was excised from the report which then allowed it to be 

graded as a C ranking. 

On 27 July 2016, the credit reference agency presented a supplementary analytical report which 

added some further information provided by Coombs Barei on 26 July 2017. 
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Annual Sales were disclosed as follows: 

30/6/2015 $22 million 

30/06/2016 $31 million  

Operations were stated to be financed through retained profits and shareholder funds, 

with no bank overdraft or other outside finance utlilised. 

I make the observation that the provision of turnover/sales data has no relevance in relation to 

profitability or solvency (i.e. the ability to pay debts as and when they fall due). 

The credit reference report also could not confirm which financial institution Coombs Barei 

banked with.  The credit risk assessment also noted that no financials had been lodged. 

Value of the credit score 

Coombs Barei declined to provide further financial details in the absence of a written request. 

The Credit Reference Agency could not obtain assessable data from trade referees that could 

be analysed for the purposes of the report. Renewal SA informed me that this is common and is 

reflected in other analytical reports conducted on builders. 

In totality, this suggests little comfort can be taken from the credit scoring information in the 

case of Coombs Barei or other builders – without meaningful action being taken by the agency 

itself.  

The Credit reference report had a total possible score of 60. Coombs Barei’s score was 28. 

According to the Credit Reference Agencies’ own assessment table, a score of 28 equated to a 

D ranking. A “D” ranking carried the description:  

“Appears to have limited ability to meet commitments and some caution needs to be 

exercised.” 

However, because no meaningful information from trade creditors to Coombs Barei was able to 

be assessed by the Credit Reference Agency - the agency simply deducted the 14 points 

relating to the trade reference from the scoring altogether, meaning the total assessment score 

was out of 46.Therefore, the final calculation saw Coombs Barei score of 28 out of a total of 46 

points which equated to a C ranking. A “C” ranking carried the description:  

“Appears to have average ability to meet trading commitments.” 

Simply put, in the absence of information, the assessment process was to excise the effect of 

trade creditors information rather than apply a more critical review and this perversely improved 

the credit score that was applied to Coombs Barei.  

That analysis is flawed. In my view, it was a significant error in the assessment. 
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The need for, and failure to obtain, further financial details 

It appears based on the Credit Agency Report that Coombs Barei would not provide detailed 

financial information such as management accounts and annual financial accounts including 

profit and loss statements unless they received a written request.  

Renewal SA’s response to me concerning this was that: 

“it is noted that Coombs Barei’s Financial Manager declined to provide details by 

telephone and requested a written approach. This was not considered by Renewal SA 

as a “refusal” but appropriate for Coombs Barei to have a written approach for the 

information requested.” 

The critical point is that in administering the process and the contracts Renewal SA did not then 

follow up and seek this information. Significantly, there is no evidence that any Renewal SA staff 

member subsequently sought further information from Coombs Barei. 

The pursuit of this opportunity was elementary. Unless in accordance with the policies it was 

applying, Renewal SA could verify the claims made by the contractor, it should not have entered 

into contracts with them.  

It is of great concern that a company which was seeking pre-qualification approval from a State 

Government agency to provide contracts was engaged notwithstanding that it had not provided 

meaningful financial information.   

This analysis suggests that while Renewal SA’s public statement explaining the engagement of 

Coombs Barei is technically accurate: 

“At the time the contracts were awarded, the firm had satisfied pre-qualification 

requirements to be eligible to tender.” 

“This process includes a financial assessment through a recognised credit agency to 

confirm the company’s financial capability.”3 

the measures taken do not provide in substance the level of confidence that is implied.  

It remains the case that if the assessment had been undertaken with more substantial 

information (and by implication with greater rigour), the subsequent losses experienced by 

subcontractors to Coombs Barei might have been avoided for the reasons explained above. 

I consider that the obtaining of this information should be imposed on the builder as a standard 

requirement. My view is that there should be a process prior to entry into the contract that 

directly addresses financial solvency.  

 

 

                                                           
3 Adelaide Now, 1 November 2017 
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RECOMMENDATION ONE:  All State Government agencies must require the completion 

of a standard form statutory declaration by the Director/s of the Head Contractor just 

prior to the signing of a contract for building and construction works which declares 

that: 

 the entity proposing to enter the contract is solvent;  

 it has no overdue taxation debts (both Federal and State); 

 has no overdue Return to Work SA payments;   

 has met all of its obligations to make superannuation guarantee payments and 

other superannuation payments; and 

 has no outstanding legal disputes over payments, including winding up 

proceedings. 

and if does, discloses the nature and amount of those obligations. 

 
While this process may be perceived to impose a greater level of ‘red tape’, the underlying 
purpose is to protect subcontractors and suppliers who will inevitably be engaged in a project by 
the Head Contractor. 
The process would also provide a greater level of protection to the State Government and 

respective agencies. 

Should a statement in the statutory declaration later to be found to be false, then prosecution of 

the Director/s could be initiated by the South Australian Government. 

RECOMMENDATION TWO:  The State Government should implement a whole of 

government requirement that where agencies utilise prequalification arrangements, 

approved entities should be reassessed on a regular basis using up-to-date financial 

information.  

This includes the requirement to produce annual financial accounts for the previous 

three financial years, management accounts for the previous three months, and at least 

one comprehensive credit reference agency report. 

These requirements should be required on all relevant contractors including those who 

are pre-qualified. 

Failure to provide the above information or respond to any reasonable request should be 

regarded as grounds for automatic disqualification from a tender or contract engagement 

process. 
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RECOMMENDATION THREE: Entities which refuse to comply with these requests 

should: 

 Be immediately removed from the prequalification list; 

 Be excluded from future Government contracts; and 

 Should they be undertaking work on project/s up to date statutory declarations 

must be provided prior to any further progress payments being made.  

RECOMMENDATION FOUR: The State Government should adopt a policy which 

establishes a centralised process of assessment of construction entities within the 

Government so that when a contractor is “red flagged” in either the pre-qualification 

process or subsequent financial review then other agencies are alerted and can take 

their own action if necessary. 
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The engagement of Coombs Barei and the exercise of contractual 

mechanisms to obtain information 

Subsequent to its pre-qualification approval, Coombs Barei was awarded six design and 

construct contracts as follows: 

Date of contract Location  Identifier Scope of work 

15 February 

2017   

Glenburnie St, Lots 520 and 521 

Rowe Avenue Northfield B 

T159-17 2 two-storey 

townhouses 

15 February 

2017  

Neumann Avenue, Murray 

Bridge 

T89-17 2 single-storey 

dwellings 

10 March 2017  Lewis Crescent, Woodville West 

B  

T49-17 3 single-storey houses 

10 March 2017 Lewis Crescent, Woodville West 

B 

T229-17 1 single-storey house 

30 March 2017  Claines Avenue, Morphettville B T79-17 3 single-storey houses 

30 March 2017  Lot 18/10 Vintage Road, 

Underdale  

Lot 157 Naretha St,  Holden Hill  

A 

T54-17 2 single-storey 

dwellings at each 

location 

 

Five of the six contracts were for amounts above $400,000. 

The Renewal SA Tender Assessment Documents completed by Coombs Barei have a 

requirement under Schedule 10 that Renewal SA: 

“reserves the right to request additional financial information as required regarding the 

financial capacity of entities assessed.” 

Further, a specific question to the tenderer requested a response as to whether they would be 

prepared to provide financial information which could include annual audited accounts or 

reports, balance sheets, profit and loss statements and cash flow statements for the last three 

financial years. Coombs Barei had acknowledged that it would be prepared to provide such 

information. 

There is no evidence which has been provided to me that this information was ever sought by 

Renewal SA. It should have been. 

Significantly, the Tender Check List provided by Renewal SA allowed for an optional Credit 

Reference Agency Report and a due diligence check to be undertaken. 
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There is no evidence that a further credit report was sought or that financial due diligence was 

undertaken on any of the contracts by Renewal SA. 

These are significant failures which have ultimately contributed to the financial losses 

experienced by subcontractors and suppliers to Coombs Barei on the “1000 homes in 1000 

days” contracts. 

From the documentation provided by Renewal SA there appeared to be no further 

correspondence following the issue of the contracts until very much later.  

That is, it was after the opportunity had passed to avoid the ultimate result (after concerns about 

Coombs Barei became public) that steps were taken. 

On 15 August 2018, at a time when only two of the six contracts had reached construction 

stage, a Renewal SA employee sought advice from Coombs Barei by email asking if there were: 

“any issues/advice we need to be aware of/discuss regards the six contracts you have 

with the SA Housing Trust to construct 15 dwellings over the next 6+ months.”  

Shortly later, on 21 August 2017, a Renewal SA employee met with a representative from 

Coombs Barei: 

 “re the report in the paper last week.” 

The meeting addressed the issue of guarantees which are a separate topic in themselves. 
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The engagement of Coombs Barei and the extent to which guarantees 

were secured 

No notes are available to me about the meeting on 21 August 2017. There was however a 

follow up email that same day from the Coombs Barei representative which identified that the 

issue of guarantees was discussed. It stated, in part, that: 

“I would to take this opportunity to thank you for the time and support you have offered at 

our recent meeting.  As (Name Deleted) had explained Coombs Barei have had some 

financial constraints which have now been resolved, we are now in a position to grow 

our business and look forward to a healthy relationship with Renewal SA.  

At the meeting you mentioned that there may be a possibility to change the current 

contacts(sic) from Bank Guarantee to Retention on progress claims, if that can be 

changed it would be greatly appreciated.” 

The following day Renewal SA advised that it would not agree to any change to the financial 

security arrangements and that bank guarantees were still required. 

There appeared then to be some internal concern about the number, and amounts, of bank 

guarantees held by Renewal SA. 

As explained to me by Renewal SA under the “1000 homes in 1000 days” program, tenderers 

were required to nominate in their tender submissions their preferred form of security which 

could be either: 

 Retention monies of 5% of the contact sum, withheld from each progress claim; or 

 An unconditional bank guarantee in the amount of 5% of the contract sum. 

Such bank guarantees were to be provided before construction commenced.  

Following a further request for information from Renewal SA, it was confirmed that only one 

bank guarantee was held. This was for one contract for two houses at Murray Bridge and was 

for the sum of $22,821.80. 

From the correspondence provided to me, there does not appear to be an adequate process 

within Renewal SA to ensure that the required bank guarantees had been provided prior to the 

commencement of works under the contracts for the two further projects that had commenced. 

Again, had there been an insistence they be provided, the reason why they could not be 

provided might well have identified the wider issues.  

On 23 August 2017 there was internal correspondence in Renewal SA which flagged the 

possibility that Coombs Barei should not get any further contracts until the current ones were 

completed. The correspondence also suggested Coombs Barei be put on hold in the pre-

qualification list until there was an assessment of their financial stability. 

This item of correspondence was a “red flag” and should have been acted upon immediately.  
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On 26 September 2017 Coombs Barei again sought to move to retentions rather than earlier 

agreed bank guarantees: 

“due to a reasonable sum of monies being owed to the company in retention on another 

large project which is still outstanding.” 

An exchange occurred between Renewal SA staff which, in part, stated:  

“Given it appears they are unable to get a BG, we really want to avoid terminating the 

contact which is not an option, and allowing them to operate and complete their stages 

with retention, get the construction started (which is our benefit) and would then help 

them with their cash flow to assist getting back it seems in a more stable position.”  

That same day there was an acknowledgment that one bank guarantee on the Underdale 

project was not being held by Renewal SA and a follow up was being undertaken. 

A senior Renewal SA manager rejected any change on financial securities on current contracts, 

but opened the option for future contracts to be entered into on the basis of withholding 

retention monies. 

There then appears to be some modification to existing contracts regarding security as 

evidenced by Renewal SA internal correspondence on 28 September 2017:  

“For contracts…that have yet to have a DP, issue to them a contract variation that 

deducts 10% of a claim until the total of 5% contract value retained has been reached.” 
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Coombs Barei contracts and the exercise of the right to seek 

information as to whether subcontractors have been paid 

Between August and early November 2017 invoices issued for works completed by Coombs 

Barei were processed by Renewal SA. 

At that same time information was coming to the attention of Renewal SA concerning the 

financial stability of its head contractor. 

On 4 October 2017, Renewal SA was indirectly advised by an Adelaide small business that 

Coombs Barei:  

“… owes many of the sub-contractors in Adelaide money (thousands) …………….This 

contractor is aware that this building company has recently won contract (s) with 

Renewal SA to complete new build works in the coming financial period and wanted to 

provide this information, so I am passing it on. “ 

On 23 October 2017, a Subcontractor had sent an email to Renewal SA as follows: 

Hi (Name Deleted) 

As per our discussion this afternoon, we are the site works and concrete contractor for 

Coombs Barei Construction for recently completed work on two Renewal SA sites. 

Currently we have very real concerns about being paid for our work completed at Lot 18 

Vintage Road Underdale as well as Lot 157 Naretha Avenue Holden Hill – we supplied 

both labour and materials on both of these sites. 

After chasing overdue invoices for some weeks now, I personally visited the Coombs 

Barei office to meet with management today. 

Staff at the office told me no-one was available to talk with me, and that they themselves 

had not been paid for some 4-6 weeks. 

We have very real concerns that if progress claims are paid by Renewal SA to Coombs 

Barei for work completed on these sites, that we may not necessarily be paid for the 

work we have completed on these sites in good faith. 

Can you please advise on where we stand in relation to the work we have completed on 

these Renewal SA sites in relation to our outstanding invoices with Coombs Barei 

Construction. 

That is to say, how do we best ensure that we are paid for the work we have completed? 

Regards (Name Deleted) 

The Subcontractor advised me that subsequent to the email correspondence with Renewal SA, 

he was advised that:  



Page 28 of 37 

 

“(Name Deleted) would speak to the directors of Coombs Barei Constructions and 

‘…take care of it’”.  

The Subcontractor was told by the Renewal SA staff member that he would be called back the 

next day. 

The Subcontractor stated he did not receive a call back and during the course of that week he 

left a number of messages. He stated he was finally contacted after the claims were paid by 

Renewal SA to Coombs Barei. 

I address this issue of making progress payments below and what Renewal SA might have 

done given what it knew. 

The Subcontractor stated that he phoned an officer at Renewal SA on 23 October 2017 outlining 

his concerns and asked what sort of due diligence Renewal SA had undertaken on Coombs 

Barei. The Renewal SA officer allegedly told him there were bank guarantees in place. 

The Subcontractor said he thought based on that reply: 

 “I was covered.” 

Further, the Renewal SA officer also allegedly said that he would speak to the directors (of 

Coombs Barei) to make sure the Subcontractor was “sorted out” and that he would call the 

Subcontractor back the next day. 

The Subcontractor provided to me the email (referred to on the previous page) to the Renewal 

SA officer that he sent on the 23 October 2017 which, in part, stated: 

“We have very real concerns that if progress claims are paid by Renewal SA to Coombs 

Barei for work completed on these sites, that we may not necessarily be paid for the 

work we have completed on these sites in good faith.” 

The Subcontractor also formalised his earlier conversation asking where he stood in relation to 

the work completed on the Renewal SA sites in relation to the outstanding invoices with 

Coombs Barei Construction. 

The Subcontractor was later told by the Renewal officer who he alleged stated that: 

“I spoke to a guy in the office and he guaranteed you would be paid.” 

The documents disclose that it was only shortly later, by 7 November 2017, that position had 

deteriorated to a point that it was necessary for Renewal SA to be concerned with: 

“seeking to arrange site fencing of all sites previously contracted to Coombs Barei in 

response to Administrator that they no longer have care and control of the sites.” 
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Renewal SA advised that at the time when Coombs Barei went into administration: 

 the Murray Bridge houses were 85-90% complete and three out of four progress claims had 

been paid; 

 the Underdale and Holden Hill the projects were about 30% complete; 

 the Morphettville, Woodville West and Northfield houses had not been commenced 

(although development approval had been obtained). 

A table showing the invoices issued by Coombs Barei to Renewal SA and the progress 

payments made by Renewal SA to Coombs Barei discloses payments being made over this 

period: 

Coombs Barei  Invoices to RSA Subcontractor invoices to CB 7 day terms Coombs Barei 

Invoice Date Due Date Invoice Total Invoice Received Payment Date Invoice Date Due Date Invoice Total 

3/10/2017 30/10/2017 71635.6 4/10/2017 24/10/2017 13/09/2018 20/09/2018 $30,140

5/10/2017 1/11/2017 71,207.30 5/10/2017 25/10/2017 22/09/2018 22/09/2018 $30,140

24/08/2017 20/09/2017 114,109.00 25/08/2017 11/09/2017 5/10/2018 12/10/2018 $83,380

3/08/2017 30/08/2017 136,930.82 7/08/2017 24/08/2017 19/10/2018 26/10/2018 $636  

Table 2: Renewal SA payments of Coombs Barei invoices 

Contractual progress claims were continued to be paid by Renewal SA during October 2017. 

The Renewal SA contracts with Coombs Barei specifically addressed Payments of Workers and 

Sub-Contractors (clause 35.4) and the right for it obtain information as follows: 
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It is clear to me that if Renewal SA had required the production of a statutory declaration (as 

was provided for under clause 35.4) stating contractors had been paid in response to the first 

and second invoices above (respectively for $71,635.60 and $71,107.30) then there was at 

least some chance the subcontractor may have been paid. 

On that issue, it is relevant to understand that there was a subcontractor who had been 

engaged to undertake foundation work. It was the first time that subcontractor had worked for 

Coombs Barei. He had been introduced through a phone conversation with a Coombs Barei 

supervisor who he had worked with on other projects with other builders. His claim was between 

$140,000 and $150,000 for work at the properties at Underdale and Holden Hill. He informs me 

that he had lodged with Coombs Barei an invoice for approximately $60,000, though Coombs 

Barei suggest it is for about half that amount. As I have explained he had made contact a 

number of times with Coombs Barei. The Subcontractor stated to me:  

 “To find out from the administrator last week that the progress claims paid by Renewal 

SA for the work we did on these sites, were used to pay the directors and shareholders 

of Coombs Barei, is appalling to the say the least. 

Obviously this has had, and will continue to have a substantial negative impact on the 

operation our business.” 

The directors of Coombs Barei informed me that:   

“they had borrowed money in order to contribute substantial capital to the business and 

certain of the funds paid by Renewal SA were directed … to servicing interest on loans, 

in order to prevent a default which would have led to those loans being called in.” 

Progress payments by the SA Government as such, under these types of contracts with builders 

who have been identified as “financially stressed”, ought not be made until statutory 

declarations are completed. 

If Renewal SA had insisted on the completion of statutory declarations under clauses 35.4 and 

35.5, it would in my view have brought the financial issues to a head at an earlier point. I do not 

consider that the fact that a warranty had already been given by the contractor by clauses 35.2 

or 35.3 affects that position. The purpose of clauses 35.4 and 35.5 is to enable Renewal SA to 

verify the true position and withhold payment unless it receives the information it requires.  

Renewal SA4 has suggested that by adopting higher financial accountabilities, many small 

builders will not, or will no longer be able to, undertake these contracts and this would impact 

upon many small business builders.  

While I understand this contention, I prefer the alternative of a legal commitment by building 

company principals that other small businesses have been paid. After all, what I propose 

provides for additional scrutiny through the exercise of a power similar to those already included 

contained in contracts. 

                                                           
4 Small Business Commissioner discussion with Senior Renewal SA official, 2 May 2018 
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In my view, the making of a statement on oath, which might be seen as some extra paperwork, 

may have to become a necessary part of doing business with Renewal SA or other parts of 

Government, for that matter, to protect those subcontractors and suppliers who may otherwise 

experience tremendous loss from poor financial management by head contractors. 

The recommendation that follows proposes a threshold of $400 000. That figure is a midpoint 

reflecting the tension between the extent of potential risk and the cost of administration. It may 

be that a higher or lower figure will be selected. It should be remembered that a desire for a 

higher threshold for convenience now will translate potentially later into more substantial 

consequences. 

RECOMMENDATION FIVE: Head Contractors must be required to complete statutory 

declarations stating: 

All subcontractors have been paid and where payment has not been made: 

 Detail payments in dispute and the reasons why; 

 Detail disputed payments subject to claims under the Building and Construction 

Industry Security of Payment Act 2009; 

 Detail disputed payments under other dispute resolution processes 

These statutory declarations are to be collated and checked by the relevant Government 

agency on receipt and before any progress payment is made to the head contractor. 

This should be a mandatory requirement in all State Government building and 

construction contracts over $400,000. 

RECOMMENDATION SIX: The State Government should consider developing a “Fairness 

for Subcontractors, Suppliers and Service Providers on State Government Projects” as 

outlined in Attachment 1. This draft policy covers State Government expectations of 

head contractors including assessment requirements, contract and risk management 

and “step in” arrangements. 

RECOMMENDATION SEVEN: The State Procurement Board should be tasked with the 

responsibility to overhaul the financial and risk assessment process in line with the 

above recommendations and report back to the Government by 28th February 2019. 

RECOMMENDATION EIGHT: The Government should compensate the contractors 

involved in the Coombs Barei  Renewal SA Housing projects for the failure by Renewal 

SA to properly assess Coombs Barei at the prequalification stage and the failure to seek 

relevant financial information. This can be achieved by making ex-gratia payments 

subject to the assignment to the State Government of the claims by the unsecured 

creditors involved in the 1000 Homes In 1000 Days program contracted by Coombs Barei. 
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Summary of Recommendations 

I have made the following recommendations for the State Government to consider: 

RECOMMENDATION ONE:  All State Government agencies must require the completion 

of a standard form statutory declaration by the Director/s of the Head Contractor just 

prior to the signing of a contract for building and construction works which declares 

that: 

 the entity proposing to enter the contract is solvent;  

 it has no overdue taxation debts (both Federal and State); 

 has no overdue Return to Work SA payments;   

 has met all of its obligations to make superannuation guarantee payments and 

other superannuation payments; and 

 has no outstanding legal disputes over payments, including winding up 

proceedings. 

and if does, discloses the nature and amount of those obligations. 

RECOMMENDATION TWO:  The State Government should implement a whole of 

government requirement that where agencies utilise prequalification arrangements, 

approved entities should be reassessed on a regular basis using up-to-date financial 

information.  

This includes the requirement to produce annual financial accounts for the previous 

three financial years, management accounts for the previous three months, and at least 

one comprehensive credit reference agency report. 

These requirements should be required on all relevant contractors including those who 

are pre-qualified. 

Failure to provide the above information or respond to any reasonable request should be 

regarded as grounds for automatic disqualification from a tender or contract engagement 

process. 

RECOMMENDATION THREE: Entities which refuse to comply with these requests 

should: 

 Be immediately removed from the prequalification list; 

 Be excluded from future Government contracts; and 

 Should they be undertaking work on project/s up to date statutory declarations 

must be provided prior to any further progress payments being made.  
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RECOMMENDATION FOUR: The State Government should adopt a policy which 

establishes a centralised process of assessment of construction entities within the 

Government so that when a contractor is “red flagged” in either the pre-qualification 

process or subsequent financial review then other agencies are alerted and can take 

their own action if necessary.  

RECOMMENDATION FIVE: Head Contractors must be required to complete statutory 

declarations stating: 

All subcontractors have been paid and where payment has not been made: 

 Detail payments in dispute and the reasons why; 

 Detail disputed payments subject to claims under the Building and Construction 

Industry Security of Payment Act 2009; 

 Detail disputed payments under other dispute resolution processes 

These statutory declarations are to be collated and checked by the relevant Government 

agency on receipt and before any progress payment is made to the head contractor. 

This should be a mandatory requirement in all State Government building and 

construction contracts over $400,000. 

RECOMMENDATION SIX: The State Government should consider developing a “Fairness 

for Subcontractors, Suppliers and Service Providers on State Government Projects” as 

outlined in Attachment 1. This draft policy covers State Government expectations of 

head contractors including assessment requirements, contract and risk management 

and “step in” arrangements. 

RECOMMENDATION SEVEN: The State Procurement Board should be tasked with the 

responsibility to overhaul the financial and risk assessment process in line with the 

above recommendations and report back to the Government by 28th February 2019. 

RECOMMENDATION EIGHT: The Government should compensate the contractors 

involved in the Coombs Barei  Renewal SA Housing projects for the failure by Renewal 

SA to properly assess Coombs Barei at the prequalification stage and the failure to seek 

relevant financial information. This can be achieved by making ex-gratia payments 

subject to the assignment to the State Government of the claims by the unsecured 

creditors involved in the 1000 Homes In 1000 Days program contracted by Coombs Barei. 
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Attachment 1 - Draft Policy: Fairness for Subcontractors, Suppliers 

and Service Providers on State Government Projects  

 

The State Government operates as a model contractor. As such that requires the Government 

to undertake procurement and contractual management at the highest standards. 

The State Government seeks to ensure that head contractors on State Government building 

and construction contracts pay subcontractors, suppliers and/or service providers involved in 

the contracts regularly and according to the terms and conditions negotiated. 

This policy is designed to provide clarity around contractual arrangements whereby the 

contracted supplier of goods and services under a building and construction contract with State 

Government uses third party arrangements to support delivery under the contract.  

 

 

The State Government does not guarantee or underwrite payments to “downstream” 

subcontractors, suppliers and/or service providers unless there is a direct contractual 

relationship between the parties or failure in administration of the contract by the Government. 

The State Government will implement and maintain appropriate programs to provide information 

and support to private sector contracting with Government. 

 

All head contractors will be required to provide the contracting agency with comprehensive 

financial information. 



Page 35 of 37 

 

This includes the requirement to produce annual financial accounts for the previous 

three financial years, management accounts for the previous three months, an up-to-date 

comprehensive credit reference agency report. 

These requirements should be required on all relevant contractors including those who 

are pre-qualified. 

This information can be requested at pre-qualification stage, pre-tender approval, and at 

any time after a contract has been entered into between the State Government and the 

Head Contractor. 

Any contract for building and construction work above $0.4m entered into by the State 

Government with one or more private sector parties will contain a clause which requires head 

contractors to provide “downstream” subcontractors, suppliers and/or service providers with a 

statement that clearly states that any arrangement will be between the private sector parties and 

that there will be no fall back claim on the State Government unless substantive administrative 

or management fault is identified by the Small Business Commissioner in terms of oversight by 

Government of the contractual arrangements. 

Similarly, “downstream” contractors, suppliers and/or service providers who engage other 

contractors, suppliers and/or service providers will be required to provide a statement as part of 

the contractual engagement that clearly states that any arrangement will be between the private 

sector parties and that there will be no fall-back claim on the State Government. 

This statement will encourage parties to seek independent advice on the contract proposed, 

undertake their own due diligence and finally require a sign off from the “downstream” 

subcontractors, suppliers and/or service providers which must be produced by the head 

contractor on the request of the State Government. 

The State Government will ensure that its construction contracts follow Australian Standard 

Contract format in that there is a requirement for Head Contractors to submit a statutory 

declaration every month until the contract is completed, stating that all subcontractors, suppliers 

and service providers have been paid.  All agencies will be required to enforce this condition on 

a regular basis and undertake proper reviews of the responses including spot checks with 

subcontractors, suppliers and service providers to ascertain the veracity of the information 

provided. 

All contracts issued by the Head Contractor on a State Government capital project to 

subcontractors and suppliers will specifically refer to the Building and Construction Industry 

Security of Payment Act 2009 as an option for settling a financial dispute in addition to the role 

Office of the Small Business Commissioner for alternative dispute resolution services.  

The State Government will commit to ensuring that officials responsible for contract 

administration are appropriately trained in financial, risk and commercial contract management 

and analysis to a level relevant to the size of the contract. 
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The State Government will ensure that all building and construction contracts over $0.4 million 

will have explicit clauses which allow the Government to “Step-In” to take over the contract on 

grounds including: 

o Default entitling termination; 
 

o Default which is materially preventing or materially delaying the performance of the 
Services or Project or any part of the Services or Project; 

 
o Where there is a delay that has or can reasonably be anticipated will result in the 

Contractor's failure to achieve a milestone; 
 

o A Force Majeure Event occurs which materially prevents or materially delays the 
performance of the Services or Project or any part of the Services or Project; 

 
o Where the Contractor is not in breach of its obligations but the circumstances constitute 

an emergency; 
 

o Where a Regulatory Body has advised that the exercise by the Government of its rights 
under this clause is necessary;  

 
o Where a serious risk exists to the health or safety of persons, property or the 

environment;  
 

o The discharge a statutory duty; and/or on the occurrence of an Insolvency Event in 
respect of the Contractor;5  

 
o Imminent or actual insolvency. 

 
Agencies will ensure that they obtain full details of any subcontractors and/or suppliers on 

building and construction only contracts over $0.4m and that contractual requirements seeking 

Government approval of the engagement of any “downstream” subcontractors, suppliers and/or 

service providers are enforced. This contractual requirement must be supported by a clause 

within the contract whereby the contract manager (e.g. Superintendent) has the capacity to 

demand a full list of third party subcontractors, suppliers and/or service providers and proof of 

payment within 48 hours. 

Where there is any information relating to potential financial difficulties or failure of the Head 

Contractor, including failure to perform, each agency must undertake an immediate and 

thorough risk assessment and, where necessary, implement appropriately approved actions to 

protect the interests of the State Government and all other parties which may be affected e.g. 

“downstream” subcontractors, suppliers and/or service providers. 

 

 

 

                                                           
5  Based on Library of Clauses – Special Conditions for Contracts - 

https://www.gov.uk/government/uploads/system/.../library_of_special_clauses.doc viewed 31.10.16 

https://www.gov.uk/government/uploads/system/.../library_of_special_clauses.doc
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These protections should include but are not limited to the Government ensuring: 

o Early identification of all parties likely to be affected 
 

o Implementing measures to ensure the risks to these parties are minimised as far as 
practicable (e.g. checking payments are being made to downstream subcontractors, 
suppliers and/or service providers) 
 

o Exercising right of “Step In” to complete the contract 
 

o Renegotiating and/or cancelling the contract 
 

Complaints from “downstream” subcontractors, suppliers and/or service providers when there 

are financial failures of principal contractors should be referred to the Office of the Small 

Business Commissioner for review and, if appropriate, investigation.  

Government agencies will fully co-operate with the Small Business Commissioner at all times. 

The Commissioner will, if necessary, exercise powers under the Small Business Commissioner 

Act 2011 to seek information from any party deemed relevant by the Commissioner in 

investigating the matter. 

The Commissioner will prepare a report for the Minister for Industry and Skills on each case 

which is subject to a full investigation. 

Where the Small Business Commissioner determines that failure of Government processes 

and/or contract management has led to a loss by one or more “downstream” parties, the 

Minister for Industry and Skills will consider whether the Government should make an ex-gratia 

payment based on the Small Business Commissioner’s recommendation. 

The Minister for Industry and Skills will seek appropriate advice from the Department of 

Treasury and Finance and Crown Law prior to any settlement offer. 

Any settlement may be negotiated by either the Crown Solicitor or the Small Business 

Commissioner but will be subject to the final and confidential agreement being approved by the 

Treasurer. Any settlement may involve the assignment to the State Government of the claims by 

the unsecured creditors involved in the government funded project. 
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Executive Summary 

The building and construction industry is the third largest in New South Wales (NSW) contributing over $39.1 

billion to gross state product in 2018 and employing over 336,000 people on a full-time basis.1 However, 

despite the importance and contribution of the building and construction industry, it also experiences the 

highest rate of insolvencies out of all industries in NSW. Its rate of insolvency is approximately twice that on 

average of the next largest industry contributor to NSW insolvencies, being accommodation and food 

services. 

Contributing to the high rate of insolvencies is the pyramidal contracting chain where subcontracting 

relationships can extend several levels deep. This industry structure creates a dependency on upstream 

businesses to make payments promptly so that subcontracting businesses downstream can be paid, and in 

turn meet their payment commitments.  

However, participants in the construction industry often experience late payments that impose additional 

financing and other costs on downstream subcontractors. The contracting chain also makes the construction 

industry susceptible to cascading insolvencies that result from downstream businesses becoming insolvent 

because of upstream businesses going insolvent. 

To address the problem of poor payment practices and poor payment security in the NSW building and 

construction industry, the NSW government is considering a range of options, including implementing 

statutory trusts. This report considers the financial impact of establishing statutory trusts to guarantee 

subcontractor payments. The statutory trust proposal would require a contractor to place expected 

subcontractor payments in a trust account separate from other business funds until there are sufficient funds 

to pay the owed amounts. 

HoustonKemp has been asked by the Department of Finance, Services and Innovation to examine the 

financial impacts of the statutory trust proposal, and possible alternative options for a number of key features 

of the proposal.  

How will the statutory trust proposal affect the construction industry? 

We believe that the statutory trust proposal will have four main effects, namely: 

• imposing additional administration costs on construction businesses, including additional bank fees to 
establish and manage trust accounts, and additional bookkeeping and one-off trustee legal and advisory 
costs needed to meet the proposal obligations; 

• lowering financing costs to businesses in the industry overall, being the net effect of: 

> larger contractors with lower financing costs no longer being able to use funds destined for 
subcontractors as their own working capital, thereby increasing their working capital costs; while 

> smaller contractors with higher financial costs receiving more prompt payment therefore lowering the 
amount of working capital they would otherwise need to finance; 

> principals no longer needing to finance delays caused by subcontractor insolvencies; 

• avoiding direct and indirect insolvency costs as the statutory trust proposal reduces insolvencies along 
the contracting chain with resultant reductions in insolvency fees paid to receivers, administrators and 
liquidators, as well as reduced exposure to the consequences of upstream insolvencies; and 

                                                      
1  ABS, 6291.0.55.003 Labour Force, Australia, Detailed, Quarterly, Table 05. Employed persons by State, Territory and Industry 

division of main job (ANZSIC), December 2018. 
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• affecting competition within the building and construction industry by changing the costs of both 
contractors and subcontractors. 

The statutory trust proposal is expected to benefit principally small and 

medium sized construction businesses 

We have estimated the financial impacts of the statutory trust proposal on businesses in the construction 

industry. Construction businesses with turnover of under $5 million will most likely be financially better off 

following the introduction of the statutory trust proposal. This is expected to be achieved through lower 

financing costs and reduced cascading insolvencies, which will likely outweigh the associated compliance 

costs.  

However, there are uncertainties about key drivers of costs and benefits that may arise under the statutory 

trust proposal. Under more conservative assumptions, some businesses incur net costs from the 

implementation of the statutory trust proposal, principally because they incur costs but do not themselves 

realise benefits. Under more positive assumptions some of these same businesses will enjoy a net benefit.  

Our analysis highlights that: 

• the key beneficiaries of the statutory trust proposal are expected to be small and medium sized 
businesses; 

• larger businesses (ie, with an annual turnover of over $5 million) are expected to incur more compliance 
costs than the expected benefits. This reflects that many of these businesses are likely to be head 
contractors that are now no longer able to make use of the funds placed in the statutory trust, and also 
incur costs associated with administering the trust obligation; and 

• the key benefits result from reductions in the costs resulting from insolvency, followed by working capital 
costs for small and medium sized businesses in the construction industry. 

 
Aggregating to the state level, we find that most of the financial costs and benefits flow to businesses with 

turnover of between $50,000 and $2 million. This is because 78 per cent of businesses in the construction 

industry and approximately half of industry turnover is captured in this range.  

A contract threshold may be appropriate 

We considered how our results may change or impact a business in the construction industry if the statutory 

trust obligation was limited by a project or contract value threshold.  

In general, our analysis highlights that the benefits of the statutory trust proposal accrue to construction 

businesses down the contracting chain, while the costs are incurred higher along the contracting chain. In 

addition, we find that the costs that are likely to be incurred are generally fixed in nature, while the benefits 

are related to the total value of payments affected by the statutory trust obligation. There is likely to be a 

crossover point for businesses engaged at lower contract values where the costs that are incurred to comply 

do not exceed the benefits further along the contracting chain. 

This presents strong grounds to consider applying a minimum contract value threshold to the statutory trust 

proposal to manage these financial impact risks, particularly for smaller construction companies further down 

the contract value chain. 

We have been unable to estimate the precise contract value threshold where the costs begin to outweigh the 

benefits, due to data limitations. That said, obtaining a better understanding of the typical portfolio of 

construction projects by contract value and project value for businesses within turnover bands, would assist 

with informing this threshold value. 

In the absence of contract value data, we considered how our financial impact assessments change for a 

threshold applied to businesses with different turnover values. We find that the range of benefits are more 
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likely to be positive across the industry in total if a minimum turnover threshold of $200,000 is applied in the 

first instance. Lower thresholds may also be beneficial, and the suitability of such options could be assessed 

as part of transitional arrangements. 

Excluding residential construction work from the statutory trust obligation has 

a similar effect to applying a contract threshold 

Residential construction projects are included in the industry statistics used to model the potential financial 

outcomes detailed above. Therefore, the same principles and outcomes can be extended to residential 

construction companies within the relevant turnover bracket.  

In practical terms, applying an exemption to residential work would reduce the number of projects to which 

the statutory trust proposal obligations would apply. This will lower both the administration costs to 

construction companies that no longer incur the obligation, while simultaneously lowering the financial 

benefits. 

Residential construction projects are likely to have a low average project value relative to non-residential 

construction. Contracts entered into in the residential construction sector will be of still lesser value. The 

exclusion of residential construction work from the statutory trust proposal can be expected to have an effect 

like the imposition of a contract threshold. For example, a contract threshold set at a value of $200,000 

would likely exclude contracts agreed under most residential construction projects. 

Implementing the statutory trust proposal in a staged manner will assist the 

industry with preparing for compliance 

Options to implement statutory trusts in the building and construction industry need to consider aspects such 

as: 

• the length of time needed prior to the commencement of any legislation to allow industry participants to 
prepare for compliance obligations; 

• the need to stage the imposition of the statutory trust obligation by either: 

> project value threshold;  

> contract value threshold; or 

> construction business turnover; and 

• the number of stages and threshold/turnover values to be applied. 

 
We believe that the statutory trust obligation should be implemented in a staged manner, as follows: 

• providing a 6 to 12-month pre-implementation period to allow construction businesses to prepare to 
comply with the trust obligations. This will also provide sufficient time to implement education and 
support information about trust obligation requirements to the industry; 

• staged on the basis of contract value or business turnover, to allow for small and medium businesses to 
be given a longer preparation time period prior to incurring the statutory trust obligation; 

• be implemented over two stages, with a period of at least 12 months between the stages to allow for 
insights to be gained from the first stage implementation; and 

• be applied first to businesses with a turnover (or equivalent contract value) of over $5 million, with the 
second stage applying to businesses at the minimum compliance threshold determined for the statutory 
trust proposal. 

 
We believe that this implementation approach strikes an appropriate balance between managing impacts on 

the construction industry while seeking to achieve the benefits expected to result from the implementation of 

the statutory trust obligation.  
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Finally, our analysis has been limited by the lack of evidence to support some of the assumptions that have 

been made, and the lack of data on the number of contracts by value across the industry. There would be 

merit in further consultation with stakeholders to confirm the assumptions that have been made and to obtain 

improved data to support the analysis of contract value threshold levels.  



Financial impacts of statutory trusts in the building and 
construction industry 

Introduction 

 

HoustonKemp.com 1 
 

1. Introduction 

HoustonKemp has been engaged by the New South Wales (NSW) Department of Finance, Services and 

Innovation (the Department) to investigate the financial impact of a proposal to introduce statutory trusts in 

the building and construction industry. This project builds upon work that has been undertaken as part of 

detailed inquiries into proposed statutory trusts for the industry, to address concerns about the payment of 

subcontractors within the industry given the relatively high rates of construction business insolvency. 

The purpose of the project is to undertake a financial impact analysis of a statutory trust proposal to oblige 

contractors in the construction sector to place funds owing to subcontractors into a statutory trust. In addition 

to estimating the costs and benefits of the proposal on participants in the building and construction industry, 

we have also considered the financial impact of possible limitations on the operation of the statutory trust 

proposal by applying the statutory trust obligation only to projects or contracts above a given value threshold. 

In addition to this work, we have considered the financial impact of implementing a statutory trust to include 

residential work, should the exemption for residential work under the Building and Construction Security of 

Payment Act 1999 be removed. 

Our approach has involved considering how the proposal will likely impact each of the key stakeholders 

within the industry, both in terms of the likely administrative and compliance costs involved, as well as 

possible financial benefits. This has allowed us to quantify the potential financial impacts across businesses 

within the building and construction industry. 

Relevantly, our financial impact analysis has been limited by a lack of data on the number of construction 

projects by project and/or contract value. We have used data on business turnover as a proxy for this 

information. However, we believe there is merit in engaging further with the industry to obtain an improved 

understanding of construction project and/or contract values to validate the financial impact estimates 

developed as part of this project. 

Finally, throughout this report we have used the term ‘contractor’ to mean both head contractors and 

subcontractors, as relevant, who themselves engage subcontractors and may therefore have obligations 

under the statutory trust proposal. 

The remainder of this report sets out our draft results, and is structured as follows: 

• section 2 briefly describes how payments are typically structured within the building and construction 
industry; 

• section 3 sets out how the proposed statutory trusts are likely to impact on stakeholders in the industry, 
through the imposition of costs and delivery of benefits; 

• section 4 presents the quantitative results of our analysis of financial impacts; and 

• section 5 sets out proposed transitional arrangements. 

 
Appendix A1 provides a more detailed description of our approach to quantifying the financial impacts of the 

proposed statutory trust. 
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2. An overview of the building and construction 

industry in New South Wales 

In this section, we provide a short overview of the building and construction industry, and the nature of 

payments and interrelationships between businesses, as relevant to the statutory trust proposal. 

2.1 The building and construction industry in New South Wales 

The building and construction industry is a significant part of the NSW economy contributing over $39.1 

billion2 to gross state product (GSP) of $604.4 billion in 2018.3 It is the third largest industry sector (6.5 per 

cent) in NSW after financial and insurance services (11.8 per cent), and professional, scientific and technical 

services (7.7 per cent) and the largest non-services sector of the economy.4 

Figure 2-1 below shows the share of GSP for the top five industries in NSW between 1990 and 2018. 

Figure 2-1: Share of GSP for the top five Industries in NSW 

 

Source: ABS, 5220.0 Australian National Accounts: State Accounts, Table 2 Expenditure, Income and Industry Components of Gross 
State Product, New South Wales, Chain volume measures and current prices, November 2018. 

As an industry, the construction sector in NSW employs approximately 336,000 people on a full time basis 

and nearly 60,000 on a part time basis. This makes the construction sector the third largest industry in NSW 

                                                      
2 ABS, 5220.0 Australian National Accounts: State Accounts, Table 2 Expenditure, Income and Industry Components of Gross State 

Product, New South Wales, Chain volume measures and current prices, November 2018, A2714262K. 

3 ABS, 5220.0 Australian National Accounts: State Accounts, Table 2 Expenditure, Income and Industry Components of Gross State 
Product, New South Wales, Chain volume measures and current prices, November 2018, A83748443A. 

4 ABS, 5220.0 Australian National Accounts: State Accounts, Table 2 Expenditure, Income and Industry Components of Gross State 
Product, New South Wales, Chain volume measures and current prices, November 2018, A83748443A. 
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by employment5 and responsible for total labour income of $19.3 billion in the 2018 financial year.6 Given 

that some construction businesses are national or international, the NSW industry also contributes to 

employment in other states and overseas. 

Figure 2-2 below shows the share of employment for top five industries in NSW between 1990 and 2018. 

Figure 2-2: Share of NSW employment for the top five Industries 

 

Source: ABS, 6291.0.55.003 Labor Force, Australia, Detailed, Quarterly, Table 05. Employed persons by State, Territory and Industry 
division of main job (ANZSIC), November 2018. 

The construction industry in NSW is characterised by large numbers of small and medium sized businesses. 

At the end of 2017, there were 119,000 construction businesses in NSW. Over 61,000 of these businesses 

were sole traders while the remainder predominately consisted of small businesses employing between one 

and 19 employees. Only two per cent of businesses in the sector employ 20 or more people.7 Reflecting the 

small and dispersed nature of the industry, nearly 93 per cent of construction businesses generate turnover 

of less than $2 million of which 61 per cent have turnover of less than $200,000.8 

The geographic distribution of construction businesses between Greater Sydney and the rest of NSW is 

relatively similar as set out in table 2-1. Differences do exist for the distribution of medium and large 

businesses between Greater Sydney and the rest of NSW. A slightly larger proportion of the Greater Sydney 

construction industry are large businesses, while the rest of NSW have slightly larger proportions of medium 

sized businesses. 

                                                      
5 ABS, 6291.0.55.003 Labour Force, Australia, Detailed, Quarterly, Table 05. Employed persons by State, Territory and Industry division 

of main job (ANZSIC), December 2018. 

6 ABS, 5220.0 Australian National Accounts: State Accounts, Table 2 Expenditure, Income and Industry Components of Gross State 
Product, New South Wales, Chain volume measures and current prices, November 2018, A2714260F. 

7 ABS, 8165.0 Counts of Australian Businesses, including Entries and Exits, June 2013 to June 2017, Businesses by Main State by 
Industry Class by Employment Size Ranges, June 2016 and June 2017, February 2018. We assume that businesses with ANZSIC 
industry codes between 3000 and 3300 in NSW are in the construction sector for the purposes of our analysis. 

8 ABS, 8165.0 Counts of Australian Businesses, including Entries and Exits, June 2013 to June 2017, Businesses by Main State by 
Industry Class by Turnover Size Ranges, June 2016 and June 2017, February 2018. We assume that businesses with ANZSIC 
industry codes between 3000 and 3300 in NSW are in the construction sector for the purposes of our analysis. 
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Table 2-1: Proportion of small, medium and large construction businesses across NSW 

Area Small businesses Medium businesses Large businesses 

Greater Sydney 55 per cent 41 per cent 3 per cent 

Rest of NSW 55 per cent 44 per cent 2 per cent 

Note: these proportions do not sum to 100 per cent due to rounding. 
Source: ABS, 8165.0 Counts of Australian Businesses, including Entries and Exits, June 2013 to June 2017, Businesses by Main State 
by Industry Class by Turnover Size Ranges, June 2016 and June 2017, February 2018. 

2.2 Contractual arrangements in the building and construction industry 

Contractual relationships in projects affect the way in which payments are distributed to businesses 

participating in the project. If there is an issue with payments at any point along the contracting chain this can 

have a significant effect on the solvency of subcontractors. 

It is typical for a principal who is seeking to commission a construction project to engage a head contractor, 

who will in turn engage subcontractors to perform construction work. These subcontractors themselves may 

contract work out to other businesses. The large number of small and medium sized businesses in the NSW 

construction industry can create a pyramid structure in which large numbers of small and medium size 

businesses may be engaged on a single construction project.  

Figure 2-3 sets out an illustrative example of a contracting chain in which a head contractor is supported by 

three intermediate subcontractors, who in turn are supported by a third and fourth layer of subcontractors. 

Figure 2-3: Simple example of a contracting chain in the construction industry 
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2.3 The building and construction industry has the highest rate of insolvency 

in NSW 

Subcontractors rely on payments from businesses higher up the contracting chain. This makes them 

vulnerable to the practices and solvency of businesses through which payments from the principal must 

pass. In part, the effect of a contractual pyramid structure and poor payment practices between different 

parts of the contractual chain manifests itself in at least two ways, namely: 

• poor management of accounts receivables: debt incurred by subcontracting firms is more difficult to 
collect, especially for businesses at the bottom of the subcontracting chain, since they are reliant on 
payments filtering from further up the chain that can be (and often are) delayed; and 

• inadequate cash flow or high cash use: being unable to collect on accounts receivable in a timely way 
negatively affects cashflows, often leading to a need to find alternate financing for the working capital for 
the business. 

 
While there are several causes of insolvency for businesses, the largest reported cause for construction 

businesses is inadequate cash flow or high cash use. This represents 20 per cent of industry insolvencies 

while a further 7 per cent are due to poor management of accounts receivables, as shown in figure 2-4 

below. Together, these two causes of business insolvency account for 27 per cent of business failures in the 

construction industry in NSW. 

Figure 2-4: Causes of business insolvency in the NSW construction industry 

 

Source: ASIC, Insolvency statistics – Series 3 External administrator reports, Series 3.2 – selected industries, 2017-2018. 

The contractual pyramid structure and poor payment practices in the construction industry contribute to the 

highest incidence of insolvencies of any industry sector in NSW. Figure 2-5 sets out the percentage share of 

insolvencies in NSW by the top three contributing industries. It shows that the construction industry is 

consistently the largest source of insolvencies in NSW. It represents on average twice the rate of 

insolvencies as the next largest contributors, being accommodation and food.9 

                                                      
9 Figure 2-5 shows that the average rate of insolvency for the construction industry is approximately 15 per cent, while the average rate 

of insolvency for the accommodation and food services is approximately 7 per cent. 
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Figure 2-5: Share of NSW insolvencies by the top three contributing industries 

 

Source: ASIC, Insolvency statistics – Series 3 External administrator reports, Series 3.1 – by region and industry, 2017-2018. 

The level of insolvencies in the construction industry has motivated reviews that seek to understand the 

drivers for insolvency and proposals to mitigate the effects of insolvency on the economy. These include: 

• the National Review of Security of Payment Laws 2018 (the Murray review); 

• Security of Payment Reform in the WA Building and Construction Industry (the Fiocco report) 2018; 

• Senate Economics References Committee – Insolvency in the Australian construction industry 2015; 

• the Independent Inquiry into Construction Industry Insolvency (the Collins Inquiry) 2012; and 

• the Law Reform Commission of Western Australia Review into Financial Protection in the Building and 
Construction Industry (the LRCWA Review) 1998. 

 
Each of these reviews has recommended consideration and/or implementation of a scheme for statutory 

trusts in the construction and building sector. 
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3. How will the statutory trust proposal affect the 

building and construction industry? 

In this section, we describe how the statutory trust proposal is likely to operate and how it will affect 

businesses in the building and construction industry. This qualitative assessment is the basis for the 

subsequent quantification of the financial impacts, which we undertake in section 4 below. 

3.1 Statutory trust proposal 

The government is assessing the impact of a statutory trust proposal as a means of addressing problems 

arising from poor payment practices and the high incidence of insolvencies in the construction sector. While 

details of the proposal are under consideration and subject to public consultation, a broad outline of its 

features is set out in table 3-1 below. 

Table 3-1: Features of the statutory trust proposal 

Feature Description 

Fiduciary trust obligations Payments received by contractors with subcontracting relationships 
in relation to a construction contract are required to be placed in a 
trust. Contractors would become trustees who are responsible for 
administering funds held on trust and would have fiduciary duties to 
subcontractors. 

Separate bank account for trust funds 

 

Payments received from principals or contractors are deposited 
into the company’s separate trust bank account. One trust account 
will be established to cover multiple projects and contractors. The 
separate bank account for trust funds can be the same bank 
account used to hold retention payments held on trust. 

Withdrawal of funds from trust account as long as subcontractors 
can be paid 

 

Contractors can withdraw from the trust account to cover their own 
expenses and profit as long as there are sufficient funds to pay 
subcontractors amounts owed to them. 

 
While precise features of the statutory trust proposed are not finalised, we believe the features presented in 

table 3-1 above provide a reasonable basis for a workable statutory trust scheme upon which our analysis 

can be based. 

To illustrate how the statutory trust proposal would work, figure 3-1 below sets out an illustrative project, 

showing how the cascading trust accounts provide security of payment for all subcontractors. Necessarily, 

the figure is simplified for general understanding and is not indicative of the complexity of arrangements in 

the construction industry. It assumes a project with a value of $5 million, and work is shared among five 

construction businesses: a head contractor, a civil engineer, a builder, a plumber and an electrician.  
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Figure 3-1: Operation of the statutory trust proposal with sufficient funds available for all parties 

 

 

Figure 3-1 shows that the principal will first pay $5 million to the head contractor’s trust account. Of that 

amount, $500,000 is paid from the head contractor’s trust account to the civil engineer, who receives the 

money as normal business funds. $3 million is also paid to the builder’s trust account, which is received as 

trust funds.  

The head contractor can withdraw the residual from the trust fund for its own margin and operations if there 

are sufficient funds in the head contractor’s trust account to pay the civil engineer and the builder.  

The $3 million paid to the builder’s trust account from the head contractor’s trust account is used to pay the 

plumber ($500,000) and electrician ($500,000) who receive the funds as normal business funds. The builder 

can withdraw from available trust funds after allowance is made for payments to the plumber and electrician. 

3.2  Effect of the proposed statutory trust model 

The statutory trust proposal described in section 3.1 is expected to impose administration costs on 

contractors with subcontracting relationships. However, this is offset through savings obtained from lower 

financing and insolvency costs. 

The statutory trust obligations are expected to change contractor payment practices, meaning that either 

financing is not needed for those down the chain, finance costs are less for other contractors in the chain 

and insolvency costs are either avoided or minimised. This change may be driven directly by placing 

statutory trust obligations on contractors or indirectly by giving subcontractors more effective options in 

securing their receivables (ie, providing payment security).  

A change in contractor payment practices may lead to several effects that create costs and savings for the 

construction industry. These costs and savings can be broadly grouped into: 

• administration costs: relating to the cost of maintaining a trust account; 
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• financing costs: relating to how financing burdens change between contractors and subcontractors, as 
well as any financing costs relating to project delays; 

• insolvency costs: concerning the direct costs of insolvency services and loss of deposits by principals; 
and 

• competition changes: relating to changes in competition within the construction industry. 

 
Figure 3-2 describes the relationship between the problem that the statutory trust proposal is seeking to 

address, and the subsequent expected changes of behaviour in the industry and potential effects. 

Figure 3-2: Relationship between the problem, the statutory trust proposal, changes in behaviour in 

the construction industry and potential effects  

 

 

Each of these costs and savings, including our quantitative estimation methodology, are described in more 

detail in the remainder of this section. 

3.2.1 Administration costs 

Introducing the statutory trust proposal to the construction industry will impose costs on contractors with 

subcontracting relationships. These costs may arise in the form of either increased expenditure or additional 

time and effort, to: 

• establish and maintain a trust bank account; 

• keep up to date accounting records; and  

• discharge trustee obligations. 
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We also discuss the potential for additional costs to be incurred in reviewing whether businesses are 

complying with their obligations under the statutory trust proposal. 

Bank accounts 

To fulfil the proposed trust obligation a business that engages subcontractors would need to establish a 

dedicated standard Australian business transaction bank account for the trust funds. Fees for these accounts 

are typically $120 per annum ($10 per month), which allows the account holder to perform an unlimited 

number of electronic transactions.  

We assume that each contractor with statutory trust obligations will be required to maintain a single trust 

account for all projects. We estimate that these contractors will incur an additional $120 of bank fees each 

year, except those who already have trust accounts to satisfy existing retention payment obligations. 

The proportion of businesses that will face obligations under the statutory trust proposal is likely to vary 

depending on the business size. Many small construction businesses may not engage subcontractors and 

therefore will not need to open a new bank account. Some larger businesses will already have trust accounts 

for retention payments and will not need to open new accounts.  

Table 3-2 below sets out our assumptions as to the proportion of businesses that would be required to open 

new bank accounts under the statutory trust proposal. 

Table 3-2: Proportion of businesses requiring new bank accounts 

Business turnover Proportion 

Between 0 and 50k 50 per cent 

Between 50k to less than 200k 75 per cent 

Between 200k to less than 2m 100 per cent 

Between 2m to less than 5m 100 per cent 

Between 5m to less than 10m 100 per cent 

More than 10 million 0 per cent 

 

Bookkeeping costs 

The administration and maintenance of a trust account will require contractors to perform bookkeeping tasks 

on a regular basis.  

The main additional task is the regular reconciliation of the trust account so that trust fund cash balances and 

amounts owed to subcontractors can be known in a timely manner. Other administration type tasks (such as 

bills processing, payroll and compliance) are assumed to be similar regardless of whether a statutory trust 

obligation is imposed. Consistent with this, the Murray review stated that the administrative burden would not 

be onerous, because businesses would already be performing much of the bookkeeping and accounting 

tasks required by a statutory trust.10  

This does not mean that bookkeeping tasks related to maintaining trust accounts are trivial. A contractor 

would have to undertake regular reconciliations of the trust account. This involves posting claims and 

payments to subledgers for each subcontractor in the trust account. Figure 3-3 below illustrates this process 

with an example in which a head contractor engages three subcontractors for projects undertaken on behalf 

of two separate principals. 

                                                      
10 Murray, Review of Security of Payment Laws – Building Trust and Harmony, December 2017, p 308. 
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Figure 3-3: Bookkeeping for trust accounts from a head contractor’s perspective 

 

 

In this example, a head contractor claims and receives a total of $450,000 from two principals, of which it 

pays $150,000 to Subcontractor A, $50,000 to Subcontractor B and $5,000 to Subcontractor C. This leaves 

a balance of $245,000 in the trust account ($450,000 - $150,000 - $50,000 - $5,000 = $245,000).  

However, the head contractor has not yet paid all its subcontractor payables and still owes $100,000 to 

Subcontractor A, $35,000 to Subcontractor B and $45,000 to Subcontractor C. In total, the head contractor 

owes subcontractors $180,000 ($100,000 + $35,000 + 45,000 = $180,000). This leaves $65,000 ($245,000 - 

$180,000) in the trust account that is available to the head contractor for its operations. 

Figure 3-3 provides a simple example of how the bookkeeping for a trust fund might work. However, actual 

bookkeeping may be more complicated once the number of projects and subcontractors increase or when 

retentions, disputes, part payments and thresholds are considered. 

We adopt two sets of assumptions to estimate incremental bookkeeping hours. The first set of assumptions 

is informed by a working paper from the Australian Small Business and Family Enterprise Ombudsman 

(ASBFEO) that developed ongoing bookkeeping requirements for reconciliation (among other tasks).11 

ASBFEO estimates that smaller firms with turnover of $200,0000 will have incremental bookkeeping tasks of 

                                                      
11 Australian Small Business and Family Enterprise Ombudsman: Australian Small Business and Family Enterprise Ombudsman, 

Cascading deemed statutory trusts in the construction sector, November 2018, pp 27-28. 

Trust account

Balance:  Owing:

$245,000 $180,000

Available to head contractor:

$65,000

Progress claim 1A $150,000

Progress claim 2A $100,000

Payment 1 $150,000

$250,000$150,000

Balance c/f $100,000

Subcontractor A

Progress claim 1A $20,000

Progress claim 2A $35,000

Payment 1A $20,000

$85,000$50,000

Balance c/f $35,000

Subcontractor B

Progress claim 1B $30,000

Payment 1B $30,000

Progress claim 1B $50,000Deposit $5,000

$50,000$5,000

Balance c/f $45,000

Subcontractor C

Payment 1A $200,000

Payment 2A $150,000

Progress claim 1A $200,000

$350,000

Balance c/f $0

Principal A

$350,000

Progress claim 1B $100,000

$100,000

Balance c/f $0

Principal B

$100,000

Progress claim 2A $150,000

Payment 1B $100,000
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approximately 65 minutes per week, while businesses with turnover of between $400,000 and $10 million will 

require an additional 48 minutes a week. ASBFEO estimates are set out in table 3-3. 

Table 3-3: ASBFEO estimates of ongoing bookkeeping hours per year12 

Revenue $200,000 $400,000 $1 million $4 million $10 million $20 million 

Status quo 28 84 84 84 84 168 

Statutory trust case 84 126 126 126 126 168 

Incremental hours 56 42 42 42 42 0 

 

As turnover categories used in ASBFEO estimates and those used by the ABS differ, we assumed the 

smallest businesses would have the highest level of incremental hours as they are likely to be the least 

prepared to absorb additional bookkeeping tasks. On the other hand, the largest businesses would not have 

any incremental bookkeeping hours, since larger firms are likely to be able to undertake tasks arising from 

statutory trusts as part of their existing accounting operations. 

The second set of assumptions adopts the opinion of the Murray review and its predecessor reviews that the 

administrative burden of a statutory trust scheme is unlikely to be onerous. We assume that businesses with 

turnover of $200,000 would incur one additional hour of bookkeeping costs per fortnight to comply with 

statutory trust obligations. The number of hours is assumed to be lower for businesses with higher revenues 

because larger businesses are more likely to have existing processes and systems to efficiently handle trust 

account reconciliations. 

Both sets of assumptions are presented in table 3-4 below. 

Table 3-4: Annual incremental bookkeeping requirement estimates by business turnover 

Estimate Less than 50k 
Between 50k to 

less than 200k 

Between 200k to 

less than 2m 

Between 2m to 

less than 5m 

Between 5m to 

less than 10m 

More than 10 

million 

High 56 hours 42 hours 42 hours 42 hours 42 hours 0 hours 

Low 26 hours 21 hours 16 hours 11 hours 6 hours 0 hours 

 

We estimate the cost per hour of bookkeeping to be $40 per hour. This reflects market rates for bookkeeping 

services, which can range between $30 per hour to $50 per hour depending on the complexity of the task.13  

We assume that some businesses with turnover under $200,000 do not engage subcontractors and so will 

not incur incremental bookkeeping fees, consistent with our approach to bank account costs. Table 3-5 

below sets out the proportions of construction businesses that we assume would incur incremental 

bookkeeping costs. 

                                                      
12 High compliance cost estimates of ongoing bookkeeping hours are based on reconciliation bookkeeping requirements developed for a 

working paper from Australian Small Business and Family Enterprise Ombudsman: Australian Small Business and Family Enterprise 
Ombudsman, Cascading deemed statutory trusts in the construction sector, November 2018, pp 27-28. 

13 Hourly bookkeeping costs based on figures sourced from https://www.serviceseeking.com.au/blog/cost-of-bookkeeping/. 
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Table 3-5: Proportion of businesses incurring incremental bookkeeping costs 

Business turnover Proportion 

Between 0 and 50k 50 per cent 

Between 50k to less than 200k 75 per cent 

 

Legal and trustee costs 

The establishment of statutory trusts requires legal documentation and advice on trustee obligations. This is 

particularly the case where contractors may not understand their trustee duties and obligations during the 

initial introduction of the statutory trust obligation.  

We assume that businesses that are required to comply with statutory trust obligations would need to incur 

legal costs related to establishing the trust and advice on trustee obligations. These costs are assumed to be 

approximately one-off amounts of $1,200 for each business that is subject to maintaining a statutory trust for 

subcontractors. 

We assume that some contractors would either not need to comply with statutory trust obligations or already 

operate trust accounts. Consistent with our approach to bookkeeping costs, these businesses would not 

incur incremental bookkeeping costs. We set out these assumptions in table 3-6 below. 

Table 3-6: Proportion of businesses incurring one off legal and trustee costs 

Business turnover Proportion 

Between 0 and 50k 50 per cent 

Between 50k to less than 200k 75 per cent 

Between 200k to less than 2m 100 per cent 

Between 2m to less than 5m 100 per cent 

Between 5m to less than 10m 100 per cent 

More than 10 million 0 per cent 

 

Compliance and enforcement costs 

It is likely that there will need to be some mechanism to ensure compliance of businesses within the 

construction sector with their statutory trust obligations. However, our assessment of administration costs 

does not include the costs of any such arrangements. There are a number of approaches that could be taken 

to ensure compliance with the statutory trust obligation, each with different associated costs with the specific 

form not having yet been determined. 

The most expensive approach to assessing compliance is likely to be a requirement to conduct regular 

targeted audits. Audit costs are estimated to range between $3,000 and $10,000 per year depending on the 

complexity of the trust account.14 Costs of this magnitude are not likely to be proportionate to the benefits 

that the statutory trust proposal would realise, and so such an approach would therefore require some 

targeting. 

                                                      
14 DFSI, Securing payments in the building and construction industry – a proposal for ‘deemed’ statutory trusts: Consultation Paper, 

August 2018, p 17. 
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There are likely to be lower cost approaches to investigating compliance with statutory trust obligations, 

including (but not limited to) investigations that are: 

• undertaken randomly with the frequency of these determined by a risk-based assessment of the likely 
benefits of compliance (or the costs of non-compliance) with obligations; 

• triggered by complaints received in relation to payment practices; or 

• initiated by subcontractors using information that would be disclosed by contractors in relation to their 
use of statutory trusts. 

 
The best review mechanism is likely to be one that is most cost-effective in achieving the potential benefits of 

the statutory trust proposal.  

3.2.2 Avoided financing cost 

The need to finance projects and construction work occurs at every level in the construction sector. The 

introduction of a statutory trust obligation for payments to subcontractors is likely to: 

• shift some of the requirement to raise working capital from subcontractors to contractors by improving the 
timeliness of payments to subcontractors; and 

• reduce the expected impact on principals arising from delays due to subcontractor insolvencies. 

Working capital financing 

The NSW construction industry generated turnover of approximately $122 billion in 2016-17 of which over 90 

per cent covered overheads, materials and labour costs.15  

The requirement to finance working capital is shared amongst head contractors and subcontractors along 

the contracting chain. A disproportionate amount of working capital is financed by subcontractors near the 

end of the chain due to the pyramid structure of the contracting chain, power imbalances in contracting and 

poor payment practices. At the same time, subcontractors near the bottom of the chain are generally smaller 

with more limited means to access financing on favourable terms. Larger contractors and subcontractors at 

the top of the contracting chain can often access financing using a variety of means, at lower cost.  

Larger contractors can be advantaged by delaying payments to subcontractors. Contractors can use funds 

received from principals, which are intended to be used to pay subcontractors, as their own temporary 

working capital. This reduces financing requirements for contractors but increases it for subcontractors. 

It follows that larger businesses, who are more likely to have access to lower cost financing, can shift part of 

their financing requirement onto smaller businesses who have higher financing costs. This suggests that the 

overall financing costs for the construction industry may be higher than could be the case if prompt payment 

practices were in place across the board.  

The introduction of a statutory trust obligation for subcontractor payments is likely to reallocate the financing 

costs up the contracting chain by placing funds received by contractors into a trust. This prevents contractors 

from using funds for downstream payments as their own temporary working capital. In turn, this removes the 

incentives for contractors to delay payments to subcontractors.  

The introduction of statutory trusts would be expected to shift financing costs from smaller businesses with 

higher financing costs to larger businesses with lower financing costs. This raises the prospect of reduced 

financing costs for the industry overall.  

                                                      
15 The construction industry achieved a profit margin of 9.7 per cent in 2016-17, which implies that approximately 90.3 per cent of 

industry turnover of $122 billion needs to be financed from working capital. See ABS, 8155.0 – Australian Industry, 2016-17, Australian 
industry by division, Table 4, May 2018 for profit margin and ABS, 8155.0 – Australian Industry, 2016-17, Australian industry by 
division, Table 6, May 2018 for turnover of $122 billion. 
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To estimate the savings or costs from a reallocation of the financial costs of working capital, we make 

assumptions regarding: 

• the proportion of work that is supplied from principals; and 

• work that is subcontracted down the contracting chain for businesses with different turnovers.  

 
The two sets of assumptions set out in table 3-7 below reflect a low financial benefit outcome, and a high 

financial benefit outcome. 

Table 3-7: Key assumptions for working capital financing calculation  

Business turnover 

Low financial benefit 

Proportion of work from 
principals 

Low financial benefit 

Proportion of work 
subcontracted 

High financial benefit 

Proportion of work from 
principals 

High financial benefit 

Proportion of work 
subcontracted 

Between 0 and 50k 0 per cent 10 per cent 10 per cent 0 per cent 

Between 50k to less than 200k 10 per cent 20 per cent 20 per cent 10 per cent 

Between 200k to less than 2m 20 per cent 30 per cent 30 per cent 20 per cent 

Between 2m to less than 5m 40 per cent 40 per cent 40 per cent 30 per cent 

Between 5m to less than 10m 60 per cent 50 per cent 50 per cent 40 per cent 

More than 10 million 80 per cent 60 per cent 60 per cent 50 per cent 

 

We also assume that payments in the construction industry are paid 30 days past due, on average.16 With 

the statutory trust proposal in place, we assume that this improves to 15 days past due. Financing costs for 

different sized businesses (by turnover) are based on unsecured borrowing costs for small and large 

businesses published by the Reserve Bank of Australia.17  

Avoided project delay financing 

Subcontractor insolvencies can cause delays for a construction project because the project manager must 

organise alternative businesses to undertake incomplete work. The time required to get a project back on 

track from a delay caused by an insolvent subcontractor must be financed by the principal. 

We expect the statutory trust proposal to reduce subcontractor insolvencies, particularly those caused by 

poor cashflow or receivables management. The reduction in subcontractor insolvencies in turn would be 

expected to mitigate some project delays and the need for principals to finance them.  

We estimate the cost of financing for project delays by first estimating the rate of insolvencies arising from 

cashflow or receivable problems based on insolvency statistics from the Australian Securities and 

Investments Commission (ASIC),18 and the number of construction businesses in the state. 

We apply this rate to industry turnover to estimate the value of work affected by subcontractor insolvency. 

We calculate the financing cost of delay to principals by multiplying that amount with a financing rate over 30 

                                                      
16 The Murray review notes that while 30 day payment terms are the most common, survey results suggest many construction industry 

contractors are not receiving payment until at least 60 days after work has been completed (see Murray review, Review of Security of 
Payments Laws – Building Trust and Harmony, December 2017, pp 14-15). We have adopted an assumption of 30 days overdue to 
reflect this finding.  

17 RBA, Lending Rates – F5, February 2019. Available from RBA’s website: https://www.rba.gov.au/statistics/tables/ 

18 ASIC, Insolvency statistics – Series 3, External administrator reports, Series 3.2 – selected industries, November 2018. Available from 
ASIC’s website: https://asic.gov.au/regulatory-resources/find-a-document/statistics/insolvency-statistics/insolvency-statistics-series-3-
external-administrator-reports/ 
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days, being the assumed duration of an expected delay. To calculate the savings for principals from avoiding 

delays, we also assume that the whole cost of delay can be avoided. 

3.2.3 Avoided insolvency costs 

Insolvencies impose direct costs on subcontractors when they experience bad debts from contractors, and 

when they become insolvent themselves. The introduction of statutory trusts could help reduce insolvency 

costs for the construction industry by providing payment security to subcontractors. 

Insolvency fees 

Insolvencies involve professional fees when administrators, receivers or liquidators are appointed to wind up 

an insolvent business. These costs are recovered through the realisation of assets in the insolvent business.  

A statutory trust obligation could be expected to reduce expected professional fees charged to 

subcontractors (and their creditors) by reducing the number of insolvencies caused by cashflow problems or 

poor receivables. 

We estimate avoided insolvency fees by calculating an annual rate of insolvencies in construction 

businesses from inadequate cashflows and receivables. We assume that the statutory trust scheme will 

reduce insolvencies from inadequate cashflows and receivables by 50 per cent. We estimate savings of 

insolvency fees for the NSW construction industry as the number of fewer insolvencies multiplied by an 

average insolvency fee of $5,000.19  

Avoided bad debts for subcontractors 

Contractor insolvencies adversely affect subcontractors by creating uncollectable receivables, or bad debts, 

which represent a financial loss for a subcontractor.  

In principle, statutory trusts in the industry will significantly enhance the ability of subcontractors to claim 

funds for work that they have performed and invoiced. The increased security for subcontractor claims arises 

because they are the beneficiaries of a trust whose assets cannot be claimed by other creditors. This 

effectively gives subcontractors priority to claim any funds paid to contractors at the expense of other 

(secured and unsecured) creditors. 

We calculate avoided bad debts for subcontractors as the product of:  

• the amount of work (as measured by turnover) derived from relationships with contractors; and  

• the average rate at which business turnover is affected by contractor insolvencies. 

 
Key assumptions for this calculation are set out in table 3-8. These assumptions include contractor 

insolvency rates for low financial benefit and high financial benefit outcomes. 

Table 3-8: Key assumptions for avoided bad debts calculation 

Business turnover 
Low financial benefits 

Exposure to upstream insolvency 

High financial benefits 

Exposure to upstream insolvency 

Between 0 and 50k 7.50 per cent 5.00 per cent 

Between 50k to less than 200k 1.00 per cent 1.50 per cent 

Between 200k to less than 2m 0.15 per cent 0.25 per cent 

                                                      
19 A liquidator is entitled to be paid reasonable fees of up to a maximum of $5,000 excluding GST if fees are not approved by creditors, 

committee of inspection or the court. See https://asic.gov.au/regulatory-resources/insolvency/insolvency-for-creditors/liquidation-a-
guide-for-creditors/ 
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Between 2m to less than 5m 0.10 per cent 0.10 per cent 

Between 5m to less than 10m 0.05 per cent 0.05 per cent 

More than 10 million 0.01 per cent 0.01 per cent 

 

The proportion of work earned from contracting relationships is consistent with the proportion of work from 

principals in table 3-7. It reflects our expectation that smaller firms will be more likely than larger firms to work 

as subcontractors.  

We assume that the contractor insolvency rate is higher for small firms with lower turnover. We expect this to 

be the case because those firms will tend to be more thinly capitalised and reside at the end of the 

contracting chain. This compares to large firms with higher turnover who are more likely to function as the 

head contractor and have greater access to capital that assists with maintaining solvency. 

3.2.4 Competition changes 

As a general principle, increasing the cost of doing business will cause firms to leave the industry, while 

reducing the cost of business will cause firms to enter. The statutory trust proposal could potentially affect 

competition due to its effect on the costs and risks for principals, head contractors and subcontractors, and 

for other participants in the construction industry.  

Under a statutory trust obligation, construction businesses are likely to incur additional costs and make cost 

savings. The net effect of these will generally depend on the size of the business and its relative reliance on 

revenues received from contractors as against its use of subcontractors. 

Larger businesses (with turnover greater than $5 million) are expected to experience a net increase in costs 

under the statutory trust proposal, due to an increase in working capital financing costs. This is despite the 

relatively low administration costs that these businesses will incur to comply with the statutory trust 

obligation.  

The increase in net costs for larger businesses suggests that competition between larger businesses may be 

negatively affected because their costs would increase. In principle, this could lead to potential reductions in 

competition among large contractors and adversely affect offerings for principals. 

In contrast, the net costs for medium and small construction businesses (with turnover below $5 million) are 

likely to be lower due to avoiding costs related to financing working capital and insolvency. These cost 

savings arise from: 

• improvements in the timeliness of payments that reduce the need to finance disproportionality large 
working capital balances; 

• reductions in the expected costs of insolvency services that a business might require and the cost of bad 
debts owed by insolvent contractors; and 

• more secure claims on receivables overcoming information asymmetry and trust issues in contracting. 

 
Apart from its effects on principals, contractors and subcontractors, the statutory trust proposal could also 

affect other participants in the construction industry. The statutory trust effectively elevates subcontractors’ 

claims on contractors’ cash and bank assets to the highest-ranking claim, outranking both secured and 

unsecured creditors. This may give rise to further, indirect, effects on businesses in the construction industry 

that are not accounted for above. 

For example, a change in the ranking of claims against a contractor is likely to increase insolvency costs for 

other participants in the construction industry such as general trade creditors and financiers (as noted in 

section 3.2.3). It is reasonable to expect that this would lead to changes in their behaviour that could include: 
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• trade creditors charging higher prices for materials and services to compensate for the increase in 
expected insolvency costs related to doing business with subcontractors; and  

• financiers increasing the cost of borrowing or imposing higher levels of collateral to compensate for 
additional insolvency risks from lending to subcontractors. 

 
While the quantum of these effects is not known, it is reasonable to expect that diminished payment security 

for trade creditors and financiers would cause them to raise their prices (ie, prices of goods and services, 

and lending rates). This could affect the cost for construction businesses with the potential to negatively 

affect competition in the construction industry, including offsetting some of the gains to competition identified 

above for subcontractors. 

Table 3-9 sets out the expected effects on competition from introducing statutory trusts. 

Table 3-9: Effect on competition from introducing statutory trusts 

Industry participant 
Administration 

costs 
Financing costs Insolvency costs 

Overall change in 
cost 

Effect on 
competition 

Principals N/A  N/A  N/A 

      

Contractors and subcontractors      

Between 0 and 50k 
     

Between 50k to less than 200k 
     

Between 200k to less than 2m 
     

Between 2m to less than 5m 
     

Between 5m to less than 10m 
    - 

More than 10 million     - 

 

The overall net effect of changes from introducing a statutory trust model on competition in the construction 

industry is unclear. While there are likely to be improvements in competition amongst small to medium sized 

businesses, these may be offset by reductions in competition amongst large businesses. 

Further, while any of these changes to competition are important considerations they are not likely to change 

the overall conclusions from our analysis of the financial impacts. We expect the incremental increase in 

competition for small to medium sized businesses is likely to be small given that there are already over 

115,000 construction businesses in that size range in NSW. There are a further 3,400 larger sized 

construction businesses with turnover of over $5 million. 

In light of the considerations above, the effects of changes in competition are not likely to be a material factor 

influencing the estimates of financial impacts of the statutory trust proposal accruing to participants in the 

construction industry. That said, they are important for understanding how the statutory trust proposal may 

affect the structure of the industry into the future.  
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4. Financial impacts of the proposed statutory 

trust proposal 

In this section, we set out the results of our analysis of the financial impacts of the statutory trust proposal for 

businesses in the building and construction industry.  

4.1 The statutory trust proposal is expected to benefit principally small and 

medium sized construction businesses 

The statutory trust proposal imposes compliance costs on construction businesses, but these are expected 

to be offset by a range of financial benefits. On balance, small to medium sized businesses are expected to 

enjoy net financial benefits, while larger businesses are more likely to incur net financial costs.  

One of the biggest factors determining whether construction businesses will be financially better or worse off 

is the quantum of administration costs that are likely to be incurred to satisfy the statutory trust obligations.  

Given uncertainties about the underlying assumptions, we have estimated a range of net financial benefits 

for the statutory trust proposal, with the range reflecting uncertainties about the underlying assumptions.  

Figure 4-1 sets out our estimates of the plausible range of financial impacts for individual construction 

businesses based on business turnover, resulting from implementing the statutory trust proposal. The results 

highlight our conclusion that businesses with high turnover (ie, over $5 million) are expected to incur net 

financial costs from the statutory trust proposal. In contrast, we expect small and medium sized businesses 

with revenues below $5 million to incur net savings or small net costs from the statutory trust proposal. 

Figure 4-1: Range of ongoing annual net savings and costs for individual businesses by turnover  

 

 

The results highlight that subcontractor payments made under the statutory trust proposal has the effect of 

imposing costs on those construction businesses higher up the contracting chain (which tend to be larger) to 

deliver financial benefits to those businesses further down the contracting chain (which tend to be smaller).  
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These cost transfers reflect principally a shift in working capital financing costs between businesses within 

the contracting chain. Specifically, we estimate that the working capital financing cost transfer is most likely 

between larger businesses to medium sized businesses, as shown in figure 4-2 below.  

While the estimated costs of statutory trusts to large businesses are higher than for smaller construction 

businesses, it represents a relatively small proportion of larger businesses’ turnover. For example, the 

expected incremental financing costs for a large business with turnover of $10 million is approximately 

$8,600, which represents less than 0.1 per cent of its turnover. 

Apart from savings in working capital financing costs, the statutory trust proposal is also expected to 

generate financial savings from reducing the number of insolvencies in the construction industry.  

Figure 4-2 provides a breakdown of ongoing annual financial impacts for individual businesses. We find that 

small to medium sized businesses gain most of the financial benefits because of avoided insolvency costs, 

relating to lower exposure to upstream insolvencies and increased payment security. Importantly, the 

reduction in exposure of construction businesses to insolvencies may come at the expense of other 

participants in the construction industry, such as other trade creditors and financiers. This is because the 

statutory trust proposal changes the priority of claims on funds in the insolvent business. 

One of the biggest factors determining whether a business will be financially better off following the 

implementation of the statutory trust proposal is the size of administration costs incurred to satisfy the trust 

obligations. If the administration costs of maintaining a trust are sufficiently low (as reflected in the high or 

upper bound results in figure 4-2), most small and medium sized businesses are expected to accrue a net 

benefit. However, if administration costs are significant relative to the size of a business (as reflected in the 

lower bound results in figure 4-2), then some medium sized business will incur net costs in satisfying the 

trust obligations. 

Figure 4-2: Breakdown of ongoing annual net financial impacts for individual businesses by turnover 

 

Table 4-1 sets out the range of financial impacts for individual businesses by turnover. 
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Table 4-1: Estimated range of annual net financial impacts for individual businesses by turnover 

Financial impact 
range 

Less than 50k Between 50k to 
less than 200k 

Between 200k to 
less than 2m 

Between 2m to 
less than 5m 

Between 5m to 
less than 10m 

More than 10 
million 

Upper bound $749 $1,226 $2,785 $3,071 -$41 -$8,289 

Lower bound $268 -$493 -$107 $588 -$2,257 -$7,293 

 

Figure 4-3 presents the aggregate financial impacts for each turnover category. Given the large numbers of 

small and medium size construction businesses, we find that most of the costs and savings accrue to 

businesses with turnover of between $50,000 and $2 million. This reflects that 78 per cent of businesses in 

the construction industry and approximately half of industry turnover lies within that range. 

Figure 4-3: Range of ongoing annual net savings and costs for NSW principals and construction 

businesses 

Lower bound estimates 

 

Upper bound estimates 

 

 

In addition to the financial impacts to construction businesses resulting from implementing the statutory trust 

proposal, we also expect there to be financial impacts for principals commissioning construction projects. 

These financial impacts arise from avoided construction project delays that would have otherwise resulted 

from those insolvencies that are now avoided. We expect that the size of these financial benefits to be small, 

equating to around $2 million per year. 

We estimate that the introduction of the statutory trust proposal will result in net financial impacts ranging 

from between a net cost of $400 million, to net financial benefits of $1.4 billion in net present value terms 

over a period of 10 years. 

The spread of net financial benefits (or costs) are likely to be relatively evenly spread across the state 

between regional and urban areas. This is because the proportions of small, medium and large construction 

businesses are relatively evenly spread with only some variation. The greater Sydney area was found to 

have a slightly higher proportion of large businesses and a lower proportion of medium sized businesses 
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compared to the rest of NSW (see table 2-1). This suggests that the statutory trust proposal may benefit 

regional NSW slightly more than the Greater Sydney area. However, we do not expect the differences 

between regional and urban areas to be significant given the similar proportions of small, medium and large 

businesses. 

4.2 How are the results affected by limits on the operation of the statutory 

trust proposal? 

We also investigate how the financial impacts change under alternative options for limiting the operation of 

the statutory trust proposal by testing if: 

• the trust obligation is imposed only on projects or contracts that exceed a particular value; or 

• the exception for residential works is removed. 

 
We discuss the implications of these changes to the statutory trust proposal on our estimates in greater 

detail below. 

4.2.1 Impact of applying a threshold to the statutory trust proposal 

We were asked to assess the financial implications of statutory trusts applying either to projects, or to 

contracts, that exceed a particular monetary value. 

Contract thresholds are likely to be a better option than project thresholds 

The most important cost categories under the statutory trust proposal are administration costs. These relate 

to costs for establishing and maintaining trust bank accounts, keep up to date account records and discharge 

trustee obligations. These costs will be incurred by any business that must comply with statutory trust 

obligations.  

By contrast, the most important benefit categories under the statutory trust proposal are the avoided costs 

related to financing and insolvency. These benefits will only be realised on projects or contracts where 

statutory trust obligations apply. 

It follows that the application of a threshold which exempts a contractor from compliance with the statutory 

trust regime for one project or contract, where it must comply for other projects or contracts: 

• will not affect to any material degree the administration costs that the contractor would incur; yet 

• will affect the benefits to subcontractors that would otherwise have arisen because of the statutory trust 
obligation for that project or contract. 

 
Given these characteristics of costs and benefits, if a threshold is to be applied, it will generally be preferable 

to apply it based on contract value, rather than project value. We draw this conclusion because we assume 

that small businesses are likely to: 

• engage in contracts that are commensurate with their size; yet 

• engage in projects that vary substantially in size, including projects both above and below a potential 
threshold. 

 
Under this assumption, a contract threshold is likely to be a more effective means by which to identify and 

exempt small businesses from the costs of complying with trust obligations, while continuing to realise the 

benefits of the obligations in circumstances where those costs are incurred. 

These concepts are demonstrated visually in figure 4-4 below, comparing the implementation of the statutory 

trust proposal with a project threshold and a contract threshold. The figure illustrates highly simplified 
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contract chains for different sized projects, indicating contracts with statutory trust obligations in blue, and 

contracts without statutory trust obligations in red. 

Figure 4-4: Comparison of a threshold applied on a project and contract basis 

 

 

The figure above illustrates that the project threshold imposes a trust obligation on relatively small contracts, 

which we assume small businesses enter into. However, the same threshold excludes other contracting 

arrangements, potentially entered into by the same businesses, from this obligation. The contract threshold 

ensures that small contracts are exempt from trust obligations regardless of the size of the project. 

Further, ABS statistics collected for non-residential building works approved by certifying authorities (and 

valued at $50,000 or more) suggest that most projects are relatively small.20 Table 4-2 shows that over half 

of these projects are valued at less than $250,000, while less than two per cent are valued at more than $20 

million.21 

Table 4-2: Total number of New South Wales non-residential building jobs approved 

Value of project 2016 2017 2018 

$50,000 to $250,000 4,238 4,265 4,279 

$250,000 to $1 million 2,012 2,017 2,031 

$1 million to $5 million 853 953 996 

$5 million to $20 million 211 280 302 

$20 million to $50 million 85 89 82 

$50 million or more 33 50 45 

Source: ABS, 8731.0, Building Approvals, Table 60: Number of Non-residential Building Jobs Approved, by Value Range, Original - New 
South Wales, January 2019. 

The data in table 4-2 reinforce the potential for a project threshold to expose many construction businesses 

to a trust obligation, whilst not resulting in the obligation applying to most projects. 

                                                      
20 These projects are only a proportion of relevant construction projects. For example, these do not include projects that were not 

approved by local authorities, projects under $50,000 in value or residential projects undertaken by developers. Nonetheless, we 
consider that these data are useful in identifying the likely distribution of project sizes. 

21 The proportion of projects that are greater than $20 million is likely overestimated by these data, since they exclude projects of less 
than $50,000 and projects that were not approved by local authorities, which on average would likely be smaller projects. 
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Assessing the impact of applying a threshold 

The key consideration in determining the basis for an effective threshold is to ensure that, where the costs of 

statutory trust obligations are incurred, their benefits are also realised. Project and contract thresholds 

achieve this in different ways, with contract thresholds being a more direct and reliable means of identifying 

businesses and promoting this outcome. 

While the ABS provide some information about project sizes, we have been unable to find any basis to 

inform the average size of construction contracts or the extent of contract chains in the construction industry. 

Further, the information about project sizes is not linked to the breakdown by turnover that we use elsewhere 

in this report. This raises challenges for undertaking a detailed assessment of the impact of different project 

and contract thresholds. 

Throughout this report, we identify businesses of different sizes by reference to their turnover, as reported by 

the ABS. We consider that the use of this information is appropriate for undertaking an analysis of the impact 

of applying a threshold to the trust obligation. Such an analysis can provide potentially useful insights about 

the level at which a contract threshold might be set. Figure 4-5 sets out the estimated range of financial 

impacts under different alternative business turnover thresholds.   

Figure 4-5: Aggregate annual net financial benefits range by alternative turnover thresholds  

 

 

Figure 4-5 shows that the range of net financial impacts arising from the statutory trust proposal are positive 

for businesses with annual turnover greater than $200,000. For smaller businesses, the direction of the 

financial impact is uncertain and encompasses both positive and negative outcomes. 

This suggests that a contract threshold which tends to exclude firms with annual turnover of less than 

$200,000 is likely to be a sensible basis for the design of the statutory trust proposal. To estimate this 

requires information about the number and size of contacts entered into by construction businesses of 

different sizes. However, we do not have access to reliable information on the number or size of construction 

contracts.  

One approach to this lack of information may be to assume that small construction businesses enter, on 

average, one contract a year, such that the contract threshold is set at $200,000. This would have the effect 

of setting the threshold conservatively to exempt a relatively large number of small construction businesses 

from trust obligations. We discuss in section 5 how it would be possible to seek to collect additional 
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information on the operation of the statutory trust scheme during a transition period. The design of the 

scheme could be refined, including the threshold, if this information shows that the scheme could be 

beneficially applied to smaller businesses.  

4.2.2 Impact of amending the exemption of residential work 

The final statutory trust proposal change that we consider is providing an exemption to the trust obligation for 

projects that are defined as ‘residential’. The proposed exemption would apply to:  

• construction contracts between an owner-occupier as the principal and a head contractor, be it a builder, 
or any type of contractor that the owner-occupier directly contracts with; and 

• any construction contracts subsequently entered into by the builder or other contractors with 
subcontractors to perform work associated with the main contract with the owner-occupier.  

 
The proposed exemption would not apply to the construction of a residential dwelling where the principal to a 

construction project is not intending to reside. This would be the case for developers subdividing land and 

building multiple residential dwellings for the purpose of sale to others. 

In practical terms, the residential work exemption would reduce the number of projects to which the statutory 

trust proposal obligations would apply. This will lower both the administration costs to construction 

companies that no longer incur the obligation, while simultaneously lowering the financial benefits. 

It is important to note at the outset that the results that we set out at section 4.1 above are based on 

aggregate construction industry statistics which do not exclude residential construction projects as defined 

above.  It follows that the effect of applying the statutory trust proposal to such projects is already captured in 

these results.  

Unlike for non-residential projects, there is limited information available about the distribution of project sizes 

for residential construction projects. Table 4-3 below shows ABS data for the number and value of residential 

construction projects approved by local authorities. 

Table 4-3: Total number and value of New South Wales residential building jobs approved 

Dwelling type Measure 2016 2017 2018 

Houses Number 29,532 29,511 31599 

Value $9.3 billion $9.7 billion $11.0 billion 

Average $314,578 $329,533 $347,090 

Units Number 8,058 10,676 9,662 

Value $11.5 billion $10.5 billion $9.0 billion 

Average $1,425,133 $983,996 $934,039 

Other Number 43,691 42,140 36,223 

Value $13.5 billion $13.5 billion $11.8 billion 

Average $310,011 $319,959 $325,987 

Source: ABS, 8731.0, Building Approvals, Table 22: Dwelling Units Approved in New Residential Buildings, Number and Value, Original 
- New South Wales, January 2019. 

It is important to note that many of the projects captured in table 4-3 above are not residential projects as 

defined for the purpose of the statutory trust proposal. Many houses, and almost all multi-unit buildings 

would not have been commissioned by the ultimate resident of the property. Table 4-3 shows that the value 

of new house building projects is in the order of $300,000 to $350,000.  
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This appears likely to overstate the size of an average residential construction project. There are also likely 

to be a large number of residential building projects that are not captured in table 4-3 above which would 

have a lower average value. For example, alterations and conversions (as opposed to new dwellings) make 

up about 10 per cent of approved residential construction by value.22 Further, these data exclude projects 

that are not approved by local authorities, which are likely to have lower average value. 

Notwithstanding deficiencies in the availability of data, residential construction projects are likely to have a 

low average value relative to non-residential construction. Contracts entered into in the residential 

construction sector will be of still lesser value. It follows that the exclusion of residential construction work 

from the statutory trust proposal would have an effect similar to the imposition of a contract threshold. For 

example, a contract threshold set at a value of $200,000 would likely exclude the vast majority of residential 

construction projects. 

4.3 Effect of statutory trusts on other parties 

The statutory trust proposal is likely to affect parties who are not construction businesses and principals. This 

section discusses the effect of the statutory trust on government tax revenues, employees in the construction 

sector and other suppliers to the construction industry. 

The proposal is likely to have offsetting effects on these parties: 

• to the extent that the statutory trust proposal lessens the rate of insolvencies in the construction industry, 
it can be expected to improve the ability of these parties to be able to collect on funds that they are owed 
by businesses in the construction sector; but 

• in the event of insolvency, the introduction of the statutory trust proposal may reduce the ability of these 
parties to recover funds that they are owed because it places subcontractor payments ahead of other 
creditors. 

  
4.3.1 Government tax revenues  

Government revenue from GST and corporate income tax will likely be affected by the statutory trust 

proposal. 

The statutory trust proposal is expected to reduce bad debt expenses for construction sector businesses and 

increase tax receipts by both the state and federal government. We estimate that this impact is:23 

• between $12 million and $22 million per year for GST revenues collected from NSW construction 
businesses; and 

• between $37 million and $65 million per year for corporate income tax revenue collected from NSW 
construction businesses. 

 
These direct changes in tax receipts may also be indirectly affected by the extent that payments to other 

suppliers to the construction industry are also affected by the statutory trust proposal. We discuss these 

impacts further in section 4.3.3 below. 

There is also the potential for the statutory trust proposal to reduce the rate of insolvencies in the 

construction sector and increase the collection of tax revenues from businesses that would otherwise be 

insolvent. In our view, this effect is unlikely to materially add to benefits from the scheme, since businesses 

that are insolvent are unlikely to have been profitable or in a tax payable position. 

                                                      
22 ABS, 8731.0, Building Approvals, Table 30: Value of Building Approved, New South Wales, January 2019. 

23 Bad debts are estimated to be between $136 million and $238 million and tax rates applying to most construction businesses is 27.5 
per cent. 
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4.3.2 Construction business employees 

Payments to construction sector employees will likely also be affected by the statutory trust proposal. 

Employees in the construction industry current lose approximately $22 million to $104 million of entitlements 

per year due to insolvency.24 If the statutory trust proposal reduces the rate of insolvencies caused by 

inadequate cashflows and receivables, it is likely that some part of these losses could be mitigated. The 

benefits of the statutory trust proposal to employees would likely range between $3 million and $12 million 

each year.25 

However, these benefits may also be offset by costs to employees, since the statutory trust proposal 

effectively places subcontractor payments ahead of all other creditors. The current rate of recovery of 

employee entitlements from insolvencies in the construction industry may be between 64 per cent and 92 per 

cent.26 If the statutory regime lessened the rate of recovery by 5 per cent, the expected cost to employees 

would be $14 million each year. 

In summary, there are likely to be both benefits and costs to employees in the construction industry arising 

from the introduction of the statutory trust proposal. We estimate that these benefits and costs are small in 

magnitude compared to the effects on businesses that are obliged to take action under, or benefit from, the 

statutory trust proposal.  

4.3.3 Other suppliers to the construction industry 

Payments to suppliers to the construction industry will likely be affected by the statutory trust proposal. As 

with employees, suppliers would be expected to: 

• increase recoveries as a result of the statutory trust proposal improving payment practices in the 
construction industry and by avoiding insolvencies that would otherwise have occurred; but 

• reduce recoveries from insolvencies that occur despite the statutory trust proposal, since it would place 
subcontractors in front of other creditors in the event of an insolvency. 

 
We expect that the net effect of these effects is likely to be small in magnitude and may be either marginally 

positive or negative in aggregate.  

 

                                                      
24 ASIC, Australian insolvency statistics, Table 3.2.2.1 - Initial external administrators' reports for Construction industry—Size of 

company as measured by number of FTEs by region (1 July 2017–30 June 2018). See https://asic.gov.au/regulatory-resources/find-a-
document/statistics/insolvency-statistics/insolvency-statistics-series-3-external-administrator-reports/ 

25 On average, 23 per cent of insolvencies in the construction industry in NSW relate to poor cashflows or poor receivables 
management. Introduction of a statutory trust is assumed to eliminate 12 per cent of losses to employees (23 per cent of insolvencies 
relating to poor cashflows or poor receivables x 50 per cent), which are currently between $22 million and $104 million per year. 

26 Expected employee entitlements affected by insolvencies is estimated to be approximately $289 million of which between $22 million 
and $104 million is lost. This translates to recovery of employee entitlements of between 92 per cent and 64 per cent respectively. 
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5. Options for transitional arrangements 

The last matter that we have been asked to consider is the impact of transitional arrangements when 

implementing the statutory trust proposal to allow appropriate time for the industry to comply with the 

obligations. 

In this section, we first outline the principles that are relevant to a consideration of transitional arrangements, 

before explaining various options for further consideration. 

5.1 Principles relevant to a consideration of transitional arrangements 

In general, there is likely to be merit in adopting transitional arrangements where: 

• there is a need for stakeholders affected by a proposed change to put in place measures that require 
time to implement to comply with a proposed change; 

• the implementation requirements or timeframes may differ for different stakeholders affected by a 
proposed change; and/or 

• there are uncertainties about the impacts of a proposed change, and so there is merit in applying it to a 
smaller subgroup of stakeholders initially to maximise learning and minimise the risk of unintended 
consequences. 

 
Relevantly, the statutory trust proposal satisfies each of these circumstances, because: 

• time will be required to prepare to comply with the statutory trust proposal, particularly to deliver the 
cultural changes desired from the reform; 

• the construction industry is characterised by a diverse range of businesses, both very large and small 
and the preparations length is likely to differ between these diverse stakeholders; and 

• there remain uncertainties about the specific financial impacts of the proposed change, particularly for 
small construction businesses (ie, businesses with a turnover less than $50,000 each year). 

 
Options for transitioning to statutory trusts can be considered to reduce any potential impacts to businesses.  

5.2 Options for transition 

Several options are available to implement statutory trusts. In our opinion, a business turnover or contract 

value basis for staging the implementation of the statutory trust obligation should be preferred over a project 

value basis. This reflects our expectation that smaller businesses in terms of turnover (and by implication 

contract value) are likely to require a longer period to prepare for trust obligations. Using a project value 

basis does not provide sufficient flexibility to manage the implementation of the trust obligation for smaller 

construction businesses. 

In coming to this conclusion, we have considered: 

• the length of time needed to allow industry participants to prepare for the statutory trust obligation; 

• the need to stage the imposition of the statutory trust obligation by either: 

> project value threshold;  

> contract value threshold; or 

> construction business turnover; and 

• the number of stages and threshold/turnover values to be applied. 
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We explore each of these aspects further below. 

5.2.1 The lead time prior to implementation of the statutory trust obligation 

The first consideration involves allowing sufficient lead time prior to implementation of the statutory trust 

obligation. The purpose of this pre-implementation period is to allow industry participants to prepare for the 

statutory trust obligations while also providing an opportunity to build awareness of the obligations and what 

is required for compliance. 

In practical terms this period would involve a set of activities, including: 

• developing plain English explanatory materials provided through several communication channels, 
including the development of a dedicated information explanatory website, written materials for industry 
associations and advisors (eg, legal, accounting, etc); 

• providing opportunities to engage directly with legal and accounting advisors, to respond to questions 
and improve clarity of understanding of the obligations; 

• developing responses to frequently asked questions; and 

• putting in place the business systems and processes to monitor and manage financial flows in 
compliance with the statutory trust obligation. 

 
The choice of length for this pre-implementation period should be informed by an understanding of the 

activities that will need to be undertaken to prepare to comply with the statutory trust obligation.  

In our opinion, this period should be at least six months and no longer than 12 months. The specific length 

choice is likely to be longer if there is no staged implementation and shorter if the implementation is staged.  

5.2.2 The basis for staging the implementation of the statutory trust obligation 

The second consideration is a staged implementation of the statutory trust obligation. The purpose of staging 

implementation is to minimise implementation risks given uncertainty about the specific financial impacts on 

industry participants.  

There are several potential options for staging the implementation of the statutory trust obligation including: 

• project value;  

• contract value; or 

• construction business turnover. 

 
Each of these staging basis options provides flexibility to provide longer lead times for compliance with the 

statutory trust obligation for lower value projects, contracts or business turnover. 

A staged implementation of statutory trusts could be initially put in place for high project/contract values or 

business turnover. This could then be followed incrementally across lower value project/contracts/turnover. 

We consider the number of stages and the values of each stage in the following section. 

The project value and contract value will likely be the same for head contractors, where they have sole 

responsibility for a construction project. However, differences arise between applying a project or contract 

value basis for subcontractors. Under a project value basis, small businesses with a relatively low contract 

value would incur a statutory trust obligation in circumstances where they are working as part of a high value 

project.  

Similarly, under a contract value basis, small businesses with a relatively low contract value would not incur 

a statutory trust obligation if they are working as part of a high value project. Only those contractors with a 

contract above the threshold within the project would incur the trust obligation. 
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Finally, a business turnover basis will allow the targeting of specific business sizes for the implementation of 

the statutory trust obligation. 

5.2.3 The number of stages, values and timing for each stage 

Finally, consideration needs to be given to the number of implementation stages, the threshold/turnover 

values and the length of each stage. 

These choices would ideally be informed by information on: 

• the similarity of construction businesses and whether there are natural groups of business sizes where a 
longer timeframe prior to implementation is warranted; and 

• the length of time industry participants need to prepare, and any learning/feedback from earlier stages of 
the implementation. 

 
We believe that the statutory trust proposal should be implemented over two stages reflecting the industry 

structure of a small number of large businesses and a majority of small businesses. This opinion reflects an 

expectation that smaller businesses will require a longer timeframe to prepare for implementation, and the 

relatively small number of larger businesses are likely be well set up to quickly implement systems and 

processes to comply with the trust obligations. 

Based on our current understanding of the construction industry, a business turnover level of $5 million 

would seem appropriate. We believe that this strikes the right balance between providing sufficient 

implementation preparation time for small to medium construction businesses while moving towards the 

achievement of benefits from the implementation of the statutory trust proposal.  

With further information on the relationship between contract values and business turnover this could be 

translated into an equivalent contract value threshold should this be easier for implementation. 

5.3 Post-implementation 

Following the implementation of the statutory trust obligations, monitoring and enforcement activities will 

commence. This will involve investigating reported breaches of trustee obligations and commencing 

enforcement action as needed. 

There is merit in the near term to continue to provide some ongoing industry education and engagement to 

facilitate compliance with the trust obligations. The nature of this education will likely involve: 

• reporting the number and frequency of trust obligation breaches; 

• monitoring construction industry insolvencies, to determine whether the trust obligations are having a 
material impact on insolvencies into the future; and 

• providing case studies on specific breaches of obligations. 

 
The aim of this engagement would be to provide industry participants with incentives to comply, while also 

evaluating the effectiveness of the statutory trust obligations. 

5.4 Summary of proposed implementation option 

In summary, we believe that the statutory trust obligation should be implemented in a staged manner, as 

follows: 

• provide a 6 to 12-month pre-implementation period to allow construction businesses to prepare to comply 
with the trust obligations; 

• staged based on business turnover or contract value, to allow for small and medium businesses to be 
given a longer preparation time period prior to incurring the statutory trust obligation; 
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• be implemented over two stages, with a period of at least 12 months between the stages to allow for 
insights to be gained from the first stage implementation; and 

• be applied first to businesses with a turnover (or equivalent contract value) of over $5 million, with the 
second stage applying to businesses at the minimum compliance threshold determined for the statutory 
trust proposal. 

 
We believe that this implementation approach strikes an appropriate balance between managing impacts on 

the construction industry while seeking to achieve the benefits expected to result from the implementation of 

the statutory trust obligation.  
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A1. Appendix – Detailed estimation methodology 

We have estimated the financial impact of introducing statutory trusts in the construction industry by 

investigating how costs are likely to change across three cost categories, namely: 

• administration costs: these costs relate to bank fees, bookkeeping costs and trustee costs that would 
be incurred for construction firms to meet their trust obligations; 

• avoided financing costs: these costs relate to financing of working capital by contractors and 
subcontractors, and financing project delays by principals; and 

• avoided insolvency costs: these costs relate to expected insolvency costs incurred by subcontractors 
from exposure to upstream insolvencies, and for insolvency practitioner fees incurred by the building 
industry. 

 
The net financial impact for each size of business is estimated by the sum of administration costs, avoided 

financing cost, and avoided insolvency cost. The methodology we have adopted to estimate each of these 

costs is set out in detail below. 

A1.1 Administration costs 

Bank account fees 

It is assumed that introducing statutory trusts for subcontractor payments will require contractors with 

subcontracting relationships to establish a separate bank account. The cost of this bank account is one 

component of the overall administration costs. 

Incremental bank account fees arising from introducing statutory trust regime is a function of: 

• annual cost of bank accounts; and 

• the number of businesses required to incur incremental costs to comply with new trust obligations. 

 
Bank fees on business transaction accounts are estimated to be $120 per year per account,27 and there are 

just over 119,000 construction businesses in NSW. However, not all construction businesses would need to 

incur incremental bank fees: 

• the largest construction firms with turnover of over $10 million are assumed to avoid incurring 
incremental bank fees as they would likely already maintain trust accounts for retention payments; and 

• a proportion of businesses with turnover of below $200,000 are assumed to have no subcontracting 
relationships and therefore would not be subject to trust account obligations. Specifically, 50 per cent of 
businesses with turnover of below $50,000 and 25 per cent of businesses with turnover of between 
$50,000 and $200,000 are assumed to not have subcontracting relationships. 

 
Estimated incremental bank account fees for each businesses size by turnover are set out in table A-1 
below. 

                                                      
27 The cost of $120 per year for a bank account is based on the cost of business transaction accounts offered by ANZ, Commonwealth, 

NAB and Westpac. 
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Table A-1: Bank fees by business turnover 

 
Less than 50k Between 50k to 

less than 200k 

Between 200k 

to less than 2m 

Between 2m to 

less than 5m 

Between 5m to 

less than 10m 

More than 10 

million 
Total 

Number of 
businesses 

17,739 49,671 43,677 4,593 1,661 1,802 119,140 

Proportion of 
businesses 
requiring new 
bank accounts 

50 per cent 75 per cent 100 per cent 100 per cent 100 per cent 0 per cent  

Incremental 
number of new 
bank accounts 

8,870 37,253 43,677 4,593 1,661 1,802 97,856 

Estimated 
incremental 
bank fees 

$1,064,340 $4,470,390 $5,241,240 $551,160 $199,320 $0 $11,526,450 

 

Bookkeeping costs 

Maintaining a trust account for subcontractor payments will require additional bookkeeping to track money 

received for and paid to subcontractors. Incremental bookkeeping costs for the construction industry are a 

function of: 

• the annual incremental bookkeeping requirement, expressed in hours; 

• the rate of bookkeeping services; and 

• the number of businesses required to incur incremental costs to comply with new trust obligations. 

  
We adopted our high estimate of annual bookkeeping requirement (expressed in hours) based on those 

developed by the Australian Small Business and Family Enterprise Ombudsman (ASBFEO).28 These 

estimates are presented in table 3-3 above. As noted in section 3.2.1, we have only adopted an incremental 

reconciliation requirement under a statutory trust regime as other accounting tasks are assumed to be similar 

to situations where the statutory trust regime is not introduced. 

We also developed a low estimate of bookkeeping requirements, reflecting some opinions that the burden of 

statutory trust accounts is not onerous. These estimates are presented in table A-2 below. 

Table A-2: Annual incremental bookkeeping requirement estimates by business turnover 

Estimate 
Less than 50k Between 50k to 

less than 200k 

Between 200k to 

less than 2m 

Between 2m to 

less than 5m 

Between 5m to 

less than 10m 

More than 10 

million 

High 56 hours 42 hours 42 hours 42 hours 42 hours 0 hours 

Low 26 hours 21 hours 16 hours 11 hours 6 hours 0 hours 

 

Both the high requirement and low requirement estimates assume (to different degrees) that the incremental 

bookkeeping requirement decreases as business size increases. This reflects the assumption that larger 

businesses will have more systems and processes that can absorb trust account bookkeeping tasks into its 

existing operations. We assume the largest businesses would not incur additional bookkeeping hours and 

                                                      
28 ASBFEO, Cascading deemed statutory trusts in the construction sector – Working Paper, November 2018, pp 27-28. 
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would be able to absorb any additional bookkeeping requirements into their existing operations. This is 

because they are likely to be subject to trust obligations for retention payments. 

The cost of the estimated incremental bookkeeping requirement is calculated by multiplying the bookkeeping 

requirement by a rate that reflects the market rate for bookkeeping services.29 Table A-3 sets out the high 

and low estimates of hourly bookkeeping costs adopted in our modelling. 

Table A-3: Hourly bookkeeping cost estimates 

Estimate Bookkeeping rates 

High $50 per hour 

Low $40 per hour 

 

Like bank fees, the number of businesses that are expected to incur bookkeeping costs will depend on 

whether they have subcontracting relationships or whether their existing systems and processes can absorb 

additional administrative tasks within their existing operations. Table A-4 sets out the incremental number of 

businesses we have assumed would incur additional bookkeeping costs. 

Table A-4: Incremental number businesses requiring additional bookkeeping 

 
Less than 50k Between 50k to 

less than 200k 
Between 200k 
to less than 2m 

Between 2m to 
less than 5m 

Between 5m to 
less than 10m 

More than 10 
million 

Total 

Number of 
businesses 

17,739 49,671 43,677 4,593 1,661 1,802 119,140 

Proportion of 
businesses 
requiring 
additional 
bookkeeping 

50 per cent 75 per cent 100 per cent 100 per cent 100 per cent 0 per cent  

Incremental 
number of 
businesses 
requiring 
additional 
bookkeeping 

8,870 37,253 43,677 4,593 1,661 0 97,856 

 

Legal and trustee costs 

Establishing a trust will involve incurring one off legal fees and advice for trustees, which we call legal and 

trustee costs. Trustee costs for the construction industry is a function of: 

• trustee costs; and 

• the number of businesses required to incur incremental costs to comply with new trust obligations. 

 
We assume that businesses that are required to comply with statutory trust obligations would need to incur 

legal costs related to establishing the trust and advice on trustee obligations. These costs are assumed to be 

approximately one-off amounts of $1,200 for each business that is subject to maintaining a statutory trust for 

subcontractors, while the number of businesses required to incur incremental legal and trustee costs is the 

same as those for bookkeeping as set out in table A-4 above. 

                                                      
29 See ServiceSeeking.com.au: https://www.serviceseeking.com.au/blog/cost-of-bookkeeping/. 
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A1.2 Avoided financing cost 

Working capital financing 

The statutory trust proposal for subcontractor payments is expected to shift the burden of working capital 

financing from small businesses with higher financing costs to larger businesses that have access to lower 

financing costs. While there are transfers of financing costs between different levels of subcontractors it is 

expected that net financing savings can be achieved. The cost of working capital financing is a function of 

the: 

• working capital requirement; 

• proportion of work from principals; 

• proportion of work subcontracted; and 

• number of days past due that payables and receivables are settled. 

 
We calculate the working capital requirement for the NSW construction industry as a whole based on 

turnover of $122 billion30 and a profit margin of 9.7 per cent.31 These figures imply an annual working capital 

requirement of $110 billion required to pay employees, subcontractors and suppliers. The $110 billion is then 

allocated to business size categories based on turnover and the number of businesses in each business size 

category. Table A-5 sets out the working capital estimate for each business size by turnover, and how it is 

derived. 

Table A-5: Allocation of working capital to business size by turnover 

Business size by turnover Number of businesses 
Business size weighting 

by turnover 
Working capital estimate 

Between 0 and 50k 17,739 0.40 per cent $0.4 billion 

Between 50k to less than 200k 49,671 5.63 per cent $6.2 billion 

Between 200k to less than 2m 43,677 43.57 per cent $48.1 billion 

Between 2m to less than 5m 4,593 14.58 per cent $16.1 billion 

Between 5m to less than 10m 1,661 11.30 per cent $12.5 billion 

More than 10 million 1,802 24.51 per cent $27.0 billion 

Total 119,143 100.00 per cent $110.3 billion 

 

The working capital for each business size category calculated in table A-5 is then used to calculate how 

much a business would need financing working capital for by considering the proportion of work sourced 

from principals (and therefore upstream contractors) and the proportion of work subcontracted to other 

businesses (and therefore how much work is done by a business itself). The proportions adopted in our 

modelling are set out in table A-6 below. 

                                                      
30 ABS, 8155.0 – Australian Industry, 2016-17, Australian industry by division, Table 6, May 2018. 

31 ABS, 8155.0 – Australian Industry, 2016-17, Australian industry by division, Table 4, May 2018. 
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Table A-6: Lower and upper bound assumptions for working capital financing calculation 

Business size by turnover 

Lower bound 

Proportion of work from 
principals 

Lower bound 

Proportion of work 
subcontracted 

Upper bound 

Proportion of work from 
principals 

Upper bound 

Proportion of work 
subcontracted 

Between 0 and 50k 0 per cent 10 per cent 10 per cent 0 per cent 

Between 50k to less than 200k 10 per cent 20 per cent 20 per cent 10 per cent 

Between 200k to less than 2m 20 per cent 30 per cent 30 per cent 20 per cent 

Between 2m to less than 5m 40 per cent 40 per cent 40 per cent 30 per cent 

Between 5m to less than 10m 60 per cent 50 per cent 50 per cent 40 per cent 

More than 10 million 80 per cent 60 per cent 60 per cent 50 per cent 

 

The amount of working capital required to be financed is then multiplied by the number of days that financing 

is required, depending on industry payment practices before and after introducing the statutory trust regime. 

We assume that payments in the construction industry are paid 30 days past due, on average.32 With the 

statutory trust proposal in place, we assume that this improves to 15 days past due. Financing costs for 

different sized businesses (by turnover) are based on unsecured borrowing costs for small and large 

businesses published by the Reserve Bank of Australia.33 

Avoided project delay financing 

Avoided project delay financing relates to savings that could be realised by principals from avoiding the need 

to finance project delays. We estimate the cost of financing for project delays by first estimating the rate of 

insolvencies arising from cashflow or receivable problems based on insolvency statistics from ASIC,34 and 

the number of construction businesses in NSW. 

We apply this rate to industry turnover to estimate the value of work affected by subcontractor insolvency. 

We calculate the financing cost of delay to principals by multiplying that amount with a financing rate over 30 

days, being the assumed duration of an expected delay. To calculate the savings for principals from avoiding 

delays, we also assume that the whole cost of delay can be avoided. 

A1.3 Avoided insolvency cost 

Insolvency fees 

Avoided insolvency fees are paid to insolvency practitioners for winding up an insolvent business, and is a 

function of the: 

• rate of insolvencies in the construction industry in NSW that are due to poor cashflows or receivables 
collection; and 

• average fee charged by insolvency practitioners. 

 

                                                      
32 The Murray review notes that while 30 day payment terms are the most common, survey results suggest many construction industry 

contractors are not receiving payment until at least 60 days after work has been completed (see Murray review, Review of Security of 
Payments Laws – Building Trust and Harmony, December 2017, pp 14-15). We have adopted an assumption of 30 days overdue to 
reflect this finding.  

33 RBA, Lending Rates – F5, February 2019. Available from RBA’s website: https://www.rba.gov.au/statistics/tables/ 

34 ASIC, Insolvency statistics – Series 3, External administrator reports, Series 3.2 – selected industries, November 2018. Available from 
ASIC’s website: https://asic.gov.au/regulatory-resources/find-a-document/statistics/insolvency-statistics/insolvency-statistics-series-3-
external-administrator-reports/ 
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The rate of insolvency in the construction industry due to poor cashflows or receivables averages around 

0.38 per cent between 2014 and 2017.35 This implies that 451 businesses will become insolvent due to poor 

cashflows or receivables each year, out of approximately 119,000 construction businesses in NSW. 

We assume that a statutory trust proposal would reduce insolvencies from inadequate cashflows and 

receivables by 50 per cent and that each insolvency costs an average of $5,000 in insolvency practitioner 

fees.36 

With these assumptions, we can derive an estimate of the amount of insolvency fees incurred by the 

construction industry currently and what might be incurred under a statutory trust scheme. Estimated 

insolvency fees incurred by the construction industry is then allocated to each business size category (ie, 

turnover) weighted by the number of businesses in each size category. 

Avoided bad debts for subcontractors 

The statutory trust proposal is expected to reduce the exposure of subcontractors to upstream insolvencies 

and therefore reduce expected bad debts and financial losses for subcontractors. Bad debts for 

subcontractors are a function of: 

• the amount of work (as measured by turnover) derived from relationships with upstream contractors; and  

• the average rate at which business turnover is affected by contractor insolvencies. 

 
The amount of work is estimated by allocating industry turnover of $122 billion into each business size 

category by turnover using the same weightings set out in table A-5 above. Then the turnover is multiplied by 

an assumption of the proportion of work a business receives from upstream contractors, which produces an 

estimate of receivables due from upstream contractors, as seen in table A-7. 

Table A-7: Assumed receivables from upstream contractors 

Business size by turnover Turnover 
Proportion of work from upstream 

contractors 
Receivables from upstream 

contractors 

Between 0 and 50k $491,409,667 80 per cent $393,127,734 

Between 50k to less than 200k $6,879,984,658 70 per cent $4,815,989,260 

Between 200k to less than 2m $53,237,792,495 60 per cent $31,942,675,497 

Between 2m to less than 5m $17,813,081,011 45 per cent $8,015,886,455 

Between 5m to less than 10m $13,804,015,844 30 per cent $4,141,204,753 

More than 10 million $29,951,639,435 15 per cent $4,492,745,915 

 $122,177,923,109  $53,801,629,614 

 

A rate of exposure to upstream insolvencies (set out in table A-8) is then applied to estimates of receivables 

from upstream contractors, which represents the expected value of receivables that are lost or not collected 

due to upstream insolvencies. Smaller firms will have a higher rate of exposure being further down the 

contracting chain with more levels of contractors above them that could become insolvent. Larger firms have 

lower rates of exposure as there are less levels of upstream contractors above them. 

                                                      
35 ASIC, Insolvency statistics – Series 3, External administrator reports, Series 3.2 – selected industries, November 2018. Available from 

ASIC’s website: https://asic.gov.au/regulatory-resources/find-a-document/statistics/insolvency-statistics/insolvency-statistics-series-3-
external-administrator-reports/ 

36 A liquidator is entitled to be paid reasonable fees of up to a maximum of $5,000 excluding GST if fees are not approved by creditors, 
committee of inspection or the court. See https://asic.gov.au/regulatory-resources/insolvency/insolvency-for-creditors/liquidation-a-
guide-for-creditors/ 
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Table A-8: Assumed exposure to upstream insolvency 

Business turnover 
Low financial benefits 

Exposure to upstream insolvency 

High financial benefits 

Exposure to upstream insolvency 

Between 0 and 50k 7.50 per cent 5.00 per cent 

Between 50k to less than 200k 1.00 per cent 1.50 per cent 

Between 200k to less than 2m 0.15 per cent 0.25 per cent 

Between 2m to less than 5m 0.10 per cent 0.10 per cent 

Between 5m to less than 10m 0.05 per cent 0.05 per cent 

More than 10 million 0.01 per cent 0.01 per cent 

 

A1.4 Net present value calculation 

Net present value results have been calculated based on 10-year period with the annual result repeated 

each year of those ten years, except for trustee costs that is assumed to occur once in year one of the 

analysis.  

A zero-growth rate in the industry has been assumed, while a discount rate of six per cent is applied. 
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