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6 August 2021 

 

The Commissioner 
South Australian Productivity Commission 
GPO Box 2343,  
ADELAIDE  
SA 5001. 
Emailed: sapc@sa.gov.au 

 

Dear Sir 

LGA Submission - Development Referral Review, Draft Report 

Thank you for providing the LGA with the opportunity to comment on the South Australian Productivity 

Commissions, Development Referral Review, Draft Report (the report). 

The LGA has sought feedback from its members and the following are some comments on the 

information requests and recommendations contained within the report:  

Information request 2.1: Use of native vegetation accredited consultants  

The Planning and Design Code (the Code) has strengthened the relationship with the Native Vegetation 

Act through the recognition of accredited consultant reports within the Development Assessment 

process.  

It is noted however, that the Code only stipulates a mandatory referral to the Native Vegetation Council 

for major clearances (Level 3 & 4). With most metropolitan and peri-urban application any clearance of 

native vegetation would only be minor level 1 or 2 clearances. In most cases, these minor level 1 or 2 

clearances still require approval from the Native Vegetation Council, just not through the Development 

Assessment process.  This can create confusion for applicants and should be resolved. 

Consideration could be given to a single consent where native vegetation matters arising through the 

planning process are managed through that process and not require a separate native vegetation 

consent.  

Regarding accredited consultants, they should have to meet certain requirements and minimum 

standard of professional practice and ongoing demonstration of skills and experience similar to that of 

the Accredited Professionals Scheme developed under the PDI Act. Without a clear auditing and 

compliance process under the Native Vegetation Act, there is greater opportunity for accredited 

consultants to provide reports that may benefit their clients interest rather than ensuring the appropriate 

protection of native vegetation and recommending appropriate offsets and mitigation.  

Information request 2.2: Access to Environment Protection Authority technical specialists  

The LGA recently provided the following feedback to the EPA and AGD/PLUS in relation to the recently 

introduced Site Contamination Practice Direction:  

There is an acknowledgement that the newly introduced site contamination framework provides greater 

guidance to authorities in site contamination matters as part of development assessment.   

 



 

 

At this early stage, the main issues centre around: 

• The significant additional costs to proponents.   

• The framework needing to balance the site contamination risks and in delivering the appropriate 

mitigation measures to avoid adverse development outcomes versus the efficiency and costs of 

administering the whole planning system.   

• The complexity of the framework which then places a significant burden on relevant authorities 

and applicants in meeting the site contamination provisions. 

The following further comments and recommendations are provided: 

The terms of Schedule 8, clause 2A(1)(a) of the PDI (General) Regulations 2017. This clause provides 

one of two ‘gateways’ into the new assessment pathways, referring to an application that ‘proposes a 

change in the use of land to a more sensitive use’. 

The phrase ‘change in the use of land’ is defined at length in section 4 of the PDI Act. The concept also 

has a long history through the Development Act 1993 and beyond, and there is a considerable body of 

case law that is also relevant to the task of determining, in a particular case, whether the proposal 

involves a change in the use of land.  

When the relevant rules are applied, some potential anomalies, or unintended consequences, may arise.  

Examples:  

• a proposal to introduce a childcare centre into an existing shopping centre – this may well trigger 

a change of land use (if the childcare centre can’t be described as ancillary and if doesn’t ‘take on 

the character’ of the shopping centre). Further, because it would be a change of land use to a 

more sensitive use within the meaning of Practice Direction 14, it will trigger clause 2A(1)(a) 

thereby requiring the applicant to procure a preliminary site investigation (PSI) and a site 

contamination declaration form, in circumstances where the risk arising from the potential effects 

of site contamination may be minimal or non-existent.  

• similarly, a proposal to convert upper levels of an existing office or commercial building into a 

dwelling would trigger a change of land use to a more sensitive use (again, where there may be 

minimal risk of exposure to contaminated soils, water or gas).  

In these examples, while a relevant authority may be able to waive the need to submit a PSI and form, 

they may be reluctant to do so if it involves exposing themselves to additional risk (howsoever 

small).  Waiver may also create complications later in the assessment process, for example, if there is 

then uncertainty about whether ‘site contamination exists or may exist’ at a site for the purposes of 

determining whether the application requires mandatory referral to the EPA under the provisions of the 

Code. 

Conversely, there may be circumstances in which a proposal does not involve a change of in the use of 

land, but where there may nevertheless be a  material risk arising from known or suspected 

contamination - for example, where a contaminated or potentially contaminated site contains an existing 

sensitive use and it is proposed to relocate that use to a different location on the site (e.g. a dwelling on 

land adjacent to a landfill or a former landfill, and it is proposed to demolish the existing dwelling and 

replace it with a new dwelling elsewhere on the land, where the effects of fugitive landfill gas may be a 

material risk.   In this scenario, the proposal would not be caught by clause 2A(1), and nor would it 

require referral to the EPA.   



 

 

Another potential issue is when the proposed siting of a development changes during the course of the 

assessment.  

Example - there is a proposal to site a dwelling on a property previously only used for agriculture. 

Because the proposal involves a change of use to a more sensitive use, clause 2A would apply, and a 

preliminary site contamination report would need to be provided. If the proposed siting, then changes 

(due to CFS requirements, or other issues raised during the course of the assessment) the question is 

whether the preliminary site report would need to be amended? The answer to this question may depend 

on how specific, or general, the initial report is i.e., whether it is siting-specific, or whether it may be valid 

for the whole of the site in its entirety.   

Recommendation: Provide clarification in the Practice Direction to make it clear when a PSI 

relates to the whole of a land parcel or is siting-specific.  

The question has arisen as to whether a relevant authority may request information about potential site 

contamination in the case of an application that falls outside clause 2A.  At the LGA roundtable, EPA 

representatives suggested that it could not because the new regime is intended to be a self-contained 

system where an application is either in or out. However, we would question whether this position is 

correct. The new planning system does not purport to limit the general power of a relevant authority to 

request information that is reasonably required. If a relevant authority has reason to think that a site was, 

or may be, contaminated, then it may be justified in requesting a PSI notwithstanding that the application 

is not caught by clause 2A.  

Recommendation: The EPA and PLUS provide further clarification on this matter 

The requirement for the site contamination declaration form and preliminary site investigation report to 

be submitted when a change in land use is proposed for land uses that are not defined as 'sensitive use' 

but rather captured by being a 'more sensitive use'. This appears to be very onerous for the applicant. As 

an example, a change in land use from warehouse to office with no reason to believe site contamination 

exists would necessitate submission of a site contamination declaration form and preliminary site 

investigation report where this previously would not have been requested. 

There is also a lack of understanding to what a Preliminary Site Investigation (PSI) report actually is. 

Many applicants do not understand how a report to investigate site contamination does not actually 

involve testing the soil. It appears that a soil test could be a faster, cheaper (for applicants) and more 

effective way to determine if a specific site area is suitable.  

Example – large farm proposing to build a dwelling (where one did not exist previously) so a PSI is 

required. This would be an expensive exercise due to the large spatial area and may not be accurate for 

the specific development site area, i.e., contamination on one part of the property doesn’t mean that land 

1000m away is also contaminated. 

Examples - An application for a change of use in the Rural Zone from a Tourist Accommodation that 

was previously used as a dwelling (for example an old farmhouse that was converted to a Bed and 

Breakfast the owner wants to convert it back to a dwelling) it would require a PSI report according to the 

hierarchy table in the practice direction. The EPA confirmed that yes it would require a PSI.  This 

appears unnecessary and both costly and time consuming for the applicant and relevant authority).   

Recommendation: Clarification is required in Practice Direction regarding nature and extent of 

PSI, suggestion for some case studies for land uses and the content of the PSI. 



 

 

Should the sensitivity hierarchy table exclude situations where there is a land use change within a 

building and people cannot access soil – e.g. A community centre being established within a retail 

tenancy in a shopping centre / a serviced apartment (tourist accommodation) being converted to a 

residential apartment?   

The requirement for the site contamination declaration form and preliminary site investigation report to 

be submitted when a change in land use is proposed for land uses that are not defined as 'sensitive use' 

but rather captured by being a 'more sensitive use'. This appears to be very onerous for the applicant. As 

an example, a change in land use from warehouse to office with no reason to believe site contamination 

exists would necessitate submission of a site contamination declaration form and preliminary site 

investigation report where this previously would not have been requested.  

A PSI has also been reported as a significant cost to the applicant ($3000 and above) and can take 4-6 

weeks to be completed, this is a hindrance to the rural communities that are seeking to develop sites 

where this requirement has not been in force previously so they would not expect the extra costs or 

timeframes. The timeframes alone have the potential to impact on Government grant funding 

timeframes.  

There is a lack of general knowledge and understanding amongst home builders, architects and drafters. 

Information sessions with key builders around the state is essential.  

Recommendation: Simplify the hierarchy where low risk changes of use are proposed; and 

Recommendation: PLUS and EPA provide a greater level of information and training to 

applicants and industry groups. 

There is a presumption that an office or retail use related to an industrial use is not intended to be a 

change in the use of land to a more sensitive use?  The sensitivity hierarchy table reads somewhat 

absolute although Part 2B of the Practice Direction seems to be suggesting some discretion for 

undefined uses?   

Recommendation: The Practice Direction should clarify that incidental uses that are not a change 

of land use are not called up to a more sensitive use. 

The sensitivity hierarchy table has placed a primary school and secondary school at different land use 

sensitivity levels, but this is not a change in land use under the PDI Act?   

Recommendation: The sensitivity hierarchy should be reviewed to ensure that the hierarchy table 

is aligned with changes of land use. 

The site contamination policies are generally not called up for most developments when searched via the 

online enquiry tool.  Councils therefore rely on Clause 2A in Schedule 8 of the PDI (General) Regulations 

to request information when there is a change to a more sensitive use or where a sensitive use is 

proposed for land division.  Therefore, a planning assessment for site contamination is not undertaken, 

the reliance is on a declaration or site history by an appropriately qualified person and impose a 

mandatory condition from the practice direction?  The question arises as to whether council should be 

verifying the application until the advice is received. 

Recommendation: Suggest the linkages in the Code are reviewed to ensure the site 

contamination provisions are called up for relevant development types. 

Item 6 of the Practice Direction states that “a use will not be regarded as a sensitive use in the case of 

land division if the allotment has already been lawfully created for a residential purpose”.  The Practice 



 

 

Direction provides limited guidance what this means.  Most allotments for residential purposes are not 

explicitly assigned to a land use when the allotments are created (but it may be inferred based on their 

zoning, the allotment size etc).  Further, if the allotment was created for a residential purpose but the 

land was devoid of any dwelling and/or that the use had discontinued (ie. demolished with a period of 

non-use/development), the existing/authorised use would cease.  Land division could arguably occur 

without consideration of being a more sensitive use.   

Recommendation: Further clarification is given in the Practice Direction in relation to the term - 

an allotment that is created for a residential purpose. 

At a site contamination assessment training session held by Plus on 6th July 2021, the EPA suggested 

the provisions of Schedule 8(2A) of the PDI (General) Regulations were mandatory.  However, Section 

119(9)(b) permits an applicant to lodge an application without the provision of any information or 

document required by the regulations.  This suggests the provisions are not mandatory and may be 

subject to discretion by relevant authorities.  This is notwithstanding that a referral to the EPA is 

assigned in Schedule 9(9A and 9AB) pertaining to development involving a change of use or land 

division respectively.  The Practice Direction 14 also suggests the site contamination provisions are 

mandatory.   

Recommendation: PLUS clarify the extent to which the provisions in Schedule 8 and in the 

Practice Direction should be interpreted, given context of Section 119(9)(b) of the Act. 

The South Australian Productivity Commission may wish to raise the matters identified above with the 

State Planning Commission and Environment Protection Authority. 

Draft recommendation 4.1: Formalising pre-lodgement arrangements  

Draft recommendation 4 is supported with the following amendment: 

• ensuring suitably experienced staff are involved in pre-lodgement engagements with applicants 

that can identify key issues, information requirements and showstoppers; and that remaining staff 

are trained and mentored in these skills 

amend to: 

• ensuring suitably experienced and adequately resourced staff are involved in pre-lodgement 

engagements with applicants that can identify key issues, information requirements and 

showstoppers; and that remaining staff are trained and mentored in these skills 

 

Yours sincerely 

 

Stephen Smith 

Planning Reform Partner 

Telephone: (08) 8224 2055 

Email: stephen.smith@lga.sa.gov.au  
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